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learn to Say No and Avoid Malpractice Claims 


Past experiences have taught the pro- 
fession that many legal malpractice claims 
and lawsuits can be avoided if pre- 
established criteria are used to screen 
out potential problems. You can do this 
by screening the problem clients who 
take on certain characteristics identifiable 
in the early stages of representation. Addi- 
tionally, there are certain types of cases 
which lend themselves to a potential legal 
malpractice claim or suit, and a lawyer 
with a critical eye can identify these prob- 
lem areas. It is in this area that lawyers 
can exercise certain pre-established guide- 
lines. 

I believe there are six identifiable types 
of cases and clients which frequently are 
determined to be the cause of legal mal- 
practice claims. Try to recognize the fol- 
lowing problem areas: 

1) Avoid the client with an unreason- 
able attitude regarding legal fees. It is 
imperative that the lawyer bring up the 
subject of legal fees at the early stages 
of representation. The client’s reaction 
to the fees will give the lawyer an excel- 
lent gauge of what he can expect from 
the client in the future. The client who 
is overly concerned with fees is probably 
lawyer shopping and will in all likelihood 
nickel and dime the lawyer. Be prepared 
to negotiate this client’s bill. On the other 
hand, clients who demonstrate no con- 
cern whatsoever over legal fees at the 
outset of litigation either do not have 
the money to pay or do not intend to 
pay the lawyer at the conclusion of rep- 
resentation. Use your common sense and 
avoid such clients. Staying away from 
clients who will not or cannot pay for 


services is one of the most effective ways 
of avoiding disputes over fees and legal 
malpractice actions that come out of suits 
for fees. 


2) Avoid the inordinately demanding 
client. This client comes to you already 
disgruntled and insatiable. He is in a 
hurry and he is putting unreasonable 
time limitations on you. These clients 
are usually identified by the cases they 
bring with them. The best example of 
this type of client is the one who has 
been to a number of lawyers, and has 
evidenced a high degree of dissatisfaction 
with the services rendered by prior law- 
yers. This is not to say that you should 
not represent such an individual, but you 
should be wary and make sure that your 
fee arrangement is specifically laid out. 


3) Avoid the uneducatable or uncon- 
trollable client. This is client who has 
unrealistic expectations about his case 
and one who cannot be controlled. With 
any of these clients, you as a lawyer 
should attempt to educate the client on 
either the complexities of the legal system; 
i.e., it takes a long time to try a case 
or that his case does not have the value 
he thinks it does. 


4) Avoid the vengeful or spiteful client. 
These clients usually want revenge, 
notwithstanding the merits of the case. 
They have a moral vendetta, not a legal 
right. They are not concerned with the 
legal issues but they want moral vindica- 
tion. 


5) Avoid cases that have no merit. 
Taking on cases that have no legal basis 
is a dangerous practice for three reasons. 
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First of all, it is against the Code of 
Professional Responsibility. Secondly, 
after taking on a meritless suit and 
prosecuting it to a final conclusion, the 
lawyer may very well face malicious pros- 
ecution brought by the successful adver- 
sary. Finally, the lawyer faces the potential 
of a suit brought by his own client citing 
legal malpractice for taking them through 
the rigors of a worthless case and for 
exposure to a malicious prosecution 
action. 

6) Avoid cases that are too complex 
or outside the area of your expertise. 
A lawyer should not take on a case that 
is over his head and hope to “learn as 
he goes.” In addition, he should not take 
a case that is too complex relative to 
the size of his office and the ability of 
his office and staff to handle a large 
case. He should never take on more than 
he can handle, either in terms of his 
own expertise and ability or in terms 
of his office and staff’s ability. Know 
the limitations of your practice. Do not 
experiment with new clients. 

Hopefully, these recommendations will 
be of assistance to you in avoiding the 
potential for suits or claims of legal mal- 
practice. Statistically the payout nation- 
wide on legal malpractice claims averages 
about $20,000. However, that is not the 
reason for the high premiums. Appar- 
ently, it is because there are so many 
claims made, even though they are not 
meritorious claims: By following the 
above recommendations it is believed that 
not only will you protect yourself, but 
you will also be protecting your client 
from unnecessary costs and litigation. 
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Executive Directions 


by John F. Harkness, Jr., Executive Director 


1987 Midyear Meeting 


Mark your calendars today! From 
Wednesday, January 21, through Satur- 
day, January 24, the 1987 Midyear Meet- 
ing of The Florida Bar will be held at 
the Omni Hotel in Miami. This will be 
a chance not only to meet with a commit- 
tee of which you may be a member, 
but also to attend a variety of continuing 
legal education programs. The Midyear 
Meeting is an attempt to combine com- 
mittee meetings with seminars in order 
that each attorney may benefit the fullest 
from his or her attendance. As in the 
past, we expect a record attendance for 
this Midyear Meeting being held in 
Miami. 

Even though you might live in the 
South Florida area, I would ask that 
you register early so that we can estimate 
the seating for some of the very fine 
CLE programs that will be offered. As 
in the past, there will be a daily registra- 
tion fee or an overall fee, if a person 
wishes to attend more than one day of 
the seminars. 

On Wednesday, there will be an Unli- 
censed Practice of Law Institute and a 
Grievance Institute. These institutes will 
highlight the new rules which have 
recently been approved by the Supreme 
Court and become effective January 1. 
There are changes both in the UPL and 
the grievance mechanisms. If you are 
on a grievance committee or interested 
in the UPL area, you are encouraged 
to attend. 

On Thursday, the Law Office Econom- 
ics Section is sponsoring a seminar 
entitled, “Personal Finance Planning for 
the Attorney.” Jeff J. Saccaciro, CPA 
and national director of personal and 
financial planning for a major accounting 
firm, will be explaining the advantages 


of coordination and comprehensiveness 
in planning your financial future. 

As in the past, there will be an all- 
member reception on Thursday evening. 
This will give you a chance to renew 
old acquaintances and to make new ones. 
The reception will be held in the exhib- 
itors’ information exchange area in order 
that you may visit the various vendors 
during the reception. 


On Friday, there will be a seminar 
sponsored by the Professional Stress Com- 
mittee entitled, “The Do’s and Don’ts 
of a Healthy Law Practice: A Stress Man- 
agement Seminar for Practicing Lawyers.” 
This program will discuss the do’s and 
don’ts of maintaining a healthy law prac- 
tice and at the same time maintaining 
a healthy body and mind. 


There will be a seminar on attorneys’ 
fees sponsored by the General Practice 
Section. This will be a seminar aimed 
at the practical aspects of setting and 
obtaining fees and the procedure of 
recovering fees from the adverse party. 
There will also be a panel making recom- 
mendations from the bench’s viewpoint 
concerning hearings for attorneys’ fees. 
Time will be allowed for a question and 
answer period during this seminar. 


A panel discussion on gender bias is 
being sponsored by the Florida Associa- 
tion for Women Lawyers. This is a new 
area that has received widespread atten- 
tion in New York and New Jersey. 
Recently, The Florida Bar Board of Gov- 
ernors passed a resolution asking the 
Supreme Court to set up a task force 
on this question. This discussion should 
prove to be very educational for all who 
can attend. 

Other seminars to be offered are: 


@ Legal Assistance Symposium: A 
Look at Practical Issues for Military and 
Civilian Attorneys 

® Current Developments in Maritime 
Law 

@ Landlord/Tenant Seminar 

@ The Role of Local Government in 
Environmental Decisionmaking 

@ The Code Generation in Florida— 
Current Legal Issues 

@ International Law Update Seminar 

® Questioned Documents: The Foren- 
sics of Document Examination and 
Authentication 

®@ Products Liability Seminar 

@ Alternative Delivery Systems: Issues 
and Answers 

For the first time, all legal administra- 
tors and legaJ assistants will be invited 
to attend the Midyear Meeting. There 
will be an opportunity for them to partici- 
pate in a product information exchange 
and a program on law office manage- 
ment. We hope that many administrators 
will be able to attend. Many lawyers 
find themselves too busy either with com- 
mittee meetings and/or seminars, to 
attend these interesting and potentially 
profitable seminars. If at all possible, 
you should send your legal administrator 
or legal assistants to gather the informa- 
tion for you. 

I hope that each of you will be able 
to take the time from your busy schedule 
and attend a portion, if not all, of the 
Midyear Meeting. The plan of the Mid- 
year Meeting is to offer all of these events 
in a compact time period to reduce the 
amount of time you must spend away 
from your office. Look for further informa- 
tion and registration forms in forthcom- 
ing issues of the Bar News. We look 
forward to seeing you there. BJ 
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by Judge Peter T. Fay 


few months ago a group of 

criminal defense lawyers met 

in Key West. During the wel- 
coming remarks the chairman stated — 
and I quote: 


The U.S. Attorneys who prosecute your clients 
are young scumheads. 


Lawmakers who write anti-drug legislation are 
scumbags. 


Most of the judges who hear our cases are 
disgusting pieces of s_—. 


The meeting was attended by 200 officers 
of our courts. 

On January 31, 1985, in a published 
opinion, the Eleventh Circuit Court of 
Appeals affirmed a fine of $50,000 
imposed upon two attorneys from one 
of the most respected law firms in Atlanta, 
Georgia. They had advised their client 
on how to violate a direct order of the 
U.S. district court. Experienced, re- 
spected officers of the court. 


Last year a Wall Street law firm was 
fined $50,000 for violating Rule 11 and 
making baseless allegations in court 
pleadings. In West Palm Beach, a district 
judge struck the pleadings of Piper Air- 
craft for deliberate violations of discovery 
orders by the principals of the corpora- 
tion and counsel in a multi-million dollar 
death case. 

In the Dalkon Shield case, there is 
now sworn testimony given by a young 
attorney concerning the deliberate de- 
struction and withholding of records upon 
the advice of senior house counsel — 
all serving as officers of our courts. 

The Third Branch of government is 
totally unique. Out entire system is based 
upon a “search for the truth.” What 
are the facts? What are the equities? What 
is the wrong, if one exists? But always 
— a search for the truth! 

We label ours an adversary system. 
But who are the adversaries? Attorneys 
advocate the cause of their client, but 


iuey perform this duty as officers of the 
court. 

Let’s examine for a few moments the 
historical origins and meaning given this 
honored title. Let’s examine the reality 
of the roles played by today’s lawyers. 
Let’s discuss the priority of loyalties upon 
which hinges the very survival of our 
way of life. 


Historical Origins 

While the precise origin of the term 
“officer of the court” is unclear, all agree 
it was an integral part of the English 
system when lawyers actually worked for 
the king, and were “directly amenable 
to the king as parts of his judicial system.”! 
The first licensed practitioners were called 
“Servants at law of our lord, the King.”? 

In 1275, what is believed to be the 
first statute regulating the practice of 
law was enacted. It provided that : 


[I]f any Sergeant, Pleader [Attorney] or other, 
do any manner of Deceit or Collusion in the 
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King’s Court or consent (unto it) in deceit 
of the Court (or) to beguile the Court or the 
Party and thereof be attainted, he shall be 
imprisoned for a Year and a Day, and from 
thenceforth shall not be heard to plead... 
in (that) Court for any Man.3 


It is notable that the very first attempt 
to regulate an attorney’s professional con- 
duct dealt with the prohibition of deceit 
upon the court. 

Though the term “officer of the court” 
has acquired a slightly different meaning, 


due to the differences between our legal 
system and that of the British, it is 
undisputed that “[t]he role of a lawyer 
as an officer of the court . . . became 
firmly embedded in our tradition.’ 
Courts now generally invoke the term 
to describe a whole host of duties owed 
by the lawyer to the court. Though the 
lawyer’s duties are varied, they are essen- 
tially rooted in a notion of a requisite 
candor to the court — a duty which 


LAWYERS 
PROFESSIONAL LIABILITY 
INSURANCE 
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CALL 
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St. Petersburg, FL 33732 


We also have markets available for directors and officers 
liability insurance for financial institutions. 
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exists independent of and separate from 
the duties owed to other parties, particu- 
larly the lawyer’s client. 

Little was done in this country to 
change the English concept until some 
states adopted codes of ethics. Alabama 
was the first in 1887. Other states fol- 
lowed and the American Bar Association 
joined suit in 1908.5 Canon 22 began 
with the statement: The conduct of the 
lawyer before the Court and with other 
lawyers should be characterized by candor 
and fairness.” This canon goes on to 
prohibit the citing of overruled cases or 
repealed statutes or the assertion of facts 
not proved. Canon 37 of the same code 
required the attorney to reveal “the 
announced intention of a client to commit 
a crime” and such information as neces- 
sary to prevent the act or protect those 
against whom it is threatened. Compare 
that with today’s Model Rule 1.6 and 
its “weasel words.” 

In 1887, the Alabama Code had a 
canon entitled “Client is not the Keeper 
of the Attorney’s Conscience.” Canon 
10 provided that “the attorney’s office 
does not destroy the man’s accountability 
to the Creator.” 

When most of you and I started prac- 
ticing law, if an attorney was called to 
testify the judge would announce “there 
is no need for an oath as this witness 
is an officer of the court.” How far have 
we progressed? The 1969 ABA canons 
did not even contain a section dealing 
with the lawyer’s obligations to the court. 
Most of the lawyer’s obligations were 
embodied in Canon 7 — the zealous 
representation rules. Of the ethical con- 
siderations, two were stressed. The first 
emphasized the uncertainties involved in 
determining the bounds of the law. The 
second stated clearly that when one serves 
as an advocate all doubts as to the bounds 
of the law should be resolved in favor 
of the client. This, to me, is a clear 
erosion of the concept of any loyalty 
to the system, to the design, to the search 
for truth and to the court. 

Another example of the changing con- 
cept and erosion of any obligation to 
the court is Canon 4 — the “Fraud 
on the Tribunal” provision. As proposed 
it read: 

(B) A lawyer who receives information clearly 
establishing that: 

(1) His client has, in the course of the 
representation, perpetrated a fraud upon a 
person or tribunal shall promptly call upon 
his client to rectify the same, and if his client 


refuses or is unable to do so, he shall reveal 
the fraud to the affected person or tribunal. 


But in 1974 it was amended. A proviso 
was added which read “except when the 
information is protected as a privileged 
communication.” In view of the fact that 
virtually all fraud committed on the court 
will involve a confidential communica- 
tion (attorney-client privilege), these 
words totally emasculate the mandate of 
disclosure. 


Today’s Model Rules 


The Model Rules of Professional Con- 
duct adopted by the ABA in 1983 reflect 
a continuing decline in a lawyer’s obliga- 
tions to the court or, indeed, to standards 
of decency. Nowhere will you find any 
reference to “officers of the court” or 
anything resembling such. Rule 1.6 says 
it all: 

Confidentiality of Information* 

(b) A lawyer may reveal such information 
to the extent the lawyer reasonably believes 
necessary: 

(1) to prevent the client from committing 
a criminal act that the lawyer believes is likely 
to result in imminent death or substantial 
bodily harm; or 

(2) to establish a claim or defense on behalf 
of the lawyer in a controversy between the 
lawyer and the client to establish a defense 
to a criminal charge or civil claim against 
the lawyer based upon conduct in which the 


*Editor’s note: The Florida version of 
Model 1.6 is Rule 4-1.6, Rules of Pro- 
fessional Conduct and mandates disclo- 
sure by a lawyer of the client’s intent 
to commit a crime and to prevent death 
or substantial bodily harm. 


client was involved, or to respond to allega- 
tions in any proceeding concerning the lawyer’s 
representation to the client.® 

Notice the use of the word “may,” 
to which I have added emphasis. The 
lawyer has no obligation as a professional. 
We can ignore the attorney-client rela- 
tionship to collect a fee but have no 
obligation to do so to prevent a murder. 


Though the lawyer’s duties are 
varied, they are essentially 
rooted in a notion cf a 
requisite candor to the 
court — a duty which exists 
independent of and separate 
from the duties owed to other 
parties, particularly the 
lawyer’s client 


Is it any wonder our credibility with 
the public is low? 

The debate that raged within the ABA 
received wide coverage. Well-respected 
organizations, like the American College 
of Trial Lawyers, took sides.’ And what 
did they argue? The attorney’s “sole respon- 
sibility is to render advice to his client 
concerning the legal means available to 
resolve a problem.” How far we have 
come from the dual obligation expressly 
recognized by 19th and early 20th century 
commentators on professional ethics. As 
one of them stated: 


An attorney owes to his client a duty 
of fidelity but he owes the same to the 
court. . . . He violates his oath of office 
when he resorts to deception or permits his 
client to do so, and by such acts forfeits his 
rights as an attorney.’ 

Model Rule 33, entitled “Candor to 
the Tribunal,” is about all that is left 
of the early philosophy. It does prohibit 
false statements of material fact or law, 
proffering false evidence and the failure 
to disclose a material fact when disclosure 
is necessary to avoid assisting the client 
in criminal or fraudulent conduct. Of 
course, all of these duties are based upon 
a “knowing” act. There is no duty 
whatsoever to “aggressively ascertain the 
truth of the matter.» The attorney is 
protected by ignorance. He obviates the 
mandate of the rule by simply not asking 
the client too many questions.!° 

The situation that exists today was 
summed up recently by Arthur Miller. 
He stated: “This behavior is easily ex- 
plainable given a professional ethic 
mandating that lawyers owe complete 
allegiance to their clients, very little to 
the system, and none at all to the adver- 
sary.”!! 

Personally I am ashamed of the posi- 
tion of the American Bar Association 
and regret very much the discredit brought 
upon our profession by its action. 


Loyalty to Whom 

Our generation has seen marvelous 
advancements in the art of advocacy. 
Video depositions are routine. LEXIS and 
WESTLAW have revolutionized legal re- 
search. Hearings can be conducted 
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through telephone conference calls. But 
the concept of advocacy has also seen 
other changes far from beneficial. 

The judge and the attorney are not 
advocates. The court is not the attorney’s 
“enemy.” Attorneys are the most im- 
portant players in the drama of the court- 
room. It is the lawyers who marshal the 
evidence. It is the lawyers who present 
the testimony and exhibits. It is the attor- 
neys who present the law and legal argu- 
ments. These “officers of the court” are 
the lynchpin of the whole system. They 
are the very mainspring of our chro- 
nometer. 

We must return to the basic truths 
of our profession. We must return to 
the traditions of true barristers. 

Attorneys’ first, primary and overrid- 
ing loyalty must be to the system. An 
attorney must be an “officer of the court” 
before he even meets a client and he 
must remain so throughout his relation- 
ship with that client. As Professor Pike 
puts it, the attorney must view his role 
as an “officer of the court,” not merely 
as a restriction on his temptation to muck 
up the judicial process, but rather as a 
challenge to serve as a magistrate-in-the- 
first instance.”!? The client is entitled to 
sound, honest legal advice — but nothing 
more! 

Attorneys must be loyal to themselves. 
We must return to the principle that 
attorneys act independently of the client. 
“A lawyer is not a hired representative 
who does solely the bidding of a client.”!3 
We are not, and must not become, hired 
guns. Lawyers must reassert their roles 
as independent professionals. 

And lastly, fraud on the court must 
be revealed, regardless of any breach of 
confidentiality. As Chief Justice Burger 
has pointed out, the duty to a client 
“never was and is not today an absolute 
or unqualified duty.”!4 The rendition of 
a judgment on the merits, with all the 
facts before the court, is the goal of 
our legal system. “Winning by lying” 
is never justified. “Winning by deceit” 
is no different. 

In criminal cases we often tell juries 
that regardless of the verdict, guilty or 
not guilty, society wins when the de- 
fendant receives a “fair trial.” This same 
principle applies in all cases. We all win 
when the parties receive a fair trial. We 
all Jose when the system is cheated. We 
are engaged in a “search for truth.” 


Conclusion 
The legal profession has sunk to new 
lows. The “drug kings” in South Florida 


have “house counsel.” Many attorneys 
throughout our land have become noth- 
ing more than mouthpieces for their 
clients. Moral values have become a thing 
of the past. Justice has been redefined. 
“Win at all costs” is the new motto. 
An why? This is the worst part of the 
problem — for money. Pure and simple 
— lucre! 

Please understand. I have no sympathy 
toward the drug dealer who pays $50,000 
to his lawyer to work out a “plea bar- 
gain.” But I am concerned about the 
lawyer who has “sold out” to the mob. 


In criminal cases we often tell 
juries that regardless of the 
verdict, guilty or not guilty, 

society wins when the defendant 

receives a “fair trial.” 
This same principle applies 

in all cases. We all lose 
when the system is cheated 


I have no sympathy toward the cor- 
poration paying millions in attorneys fees 
because it was more profitable to con- 
tinue marketing a known defective prod- 
uct. But I worry about the attorneys 
who advise and assist in the destruction 
of records. 

As one early writer put it: “Let him 
[the attorney] begin by swerving from 
truth or fairness, in small particulars, 
he will find his character gone — whis- 
pered away, before he knows it.”!5 

With deep regret, I suggest to you 
that the ABA has sold out. Sold out 
to the monied interests of today — to 
the “fat cats.” Clients will be protected 
at all costs. 

This is not the tradition of your 
namesakes. The title — Barrister — is 
still held in awe. Why? Because none 
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doubts the standards of such profession- 
als. None even contemplates a possible 
compromise of values. Their loyalty to 
the court is like a flag flown high. 

We must return to the standards of 
our forefathers. We must instill the old 
values throughout our profession. We 
must give real meaning to the title — 
“officer of the court.” The price of failure 
is far too high. BJ 
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Judge Peter T. Fay, U.S. Court 
of Appeals for the Eleventh Circuit, 
presented this address before mem- 
bers of the Federal Bar Association 
at their Orlando convention in May 
1986. This address was adapted from 
an article written by Judge Fay, 
entitled “Officers of the Court” and 
originally publisked in 20 Interna- 
tional Society of Barristers Quarterly 
280 (April 1985). It was subsequently 
published in the July-August 1986 
issue of The Federal Bar News and 
Journal, which granted permission 
to reprint here. 
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nn Jackson, al7-year-old 
black high school senior, 
received an “F” on her term 
paper because it was submitted four days 
late. This meant that she would fail the 
course and could not graduate with her 
classmates. When she questioned the 
grade, her teacher, Keith Johnson, re- 
minded her that the deadline had been 
announced early in the term and that 
she knew the results of a late submission. 
He also hinted that the paper appeared 
to be the work of someone whose writing 
skills were far superior to those demon- 
strated by Ann in her previous per- 
formances. The suggestion of plagiarism 
upset Ann. She denied that she had copied 
anyone’s work, but admitted the paper 
may have been better than her other 
efforts because the subject, “The Life 
of Malcolm X,” was of particular interest 
to her. After the unsatisfactory confer- 
ence, Ann told her friends that “Johnson 
is a ‘racist.”” 

Last week, Johnson was walking to 
the faculty parking lot to get his newly- 
purchased automobile when he saw Ann 
and three other students standing near 
his car. When he approached them, they 
ran. He then saw that a window of the 
car had been smashed. When Ann denied 
the act of vandalism, Johnson filed a 
complaint against her and the matter 
was referred to the mediation center.! 

This is a summary of a hypothetical 
case used in a recent training seminar for 
mediators in the Citizen Dispute Settle- 
ment Program in Sarasota, Florida. If 
this had been an actual controversy, it 
might have been mediated by one of 
the more than 800 dispute resolution cen- 
ters that now exist in the United States.” 
Yet, the movement is still in its infancy. 
Although the notion of a negotiated set- 
tlement of differences between parties is 
a concept deeply rooted in common law, 
the real push toward institutionalizing 
the process did not begin until 1976 when 
a report from the Pound Revisited Con- 
ference suggested the extension of this 
informal way of settling many types of 
controversies. 

Because of the rapid growth of media- 
tion centers in the last few years, there 
is an increasing interest in the nature 
and in the organization of the programs. 
Also, some legal issues have been raised 
concerning the operation of the some- 
what unstructured hearing procedures of 
this community service.3 In order to pro- 
vide some additional discussion on these 
aspects of mediation, this article will 
describe a very active program in Sarasota 


and then make some comments on a 
few of the potential legal problems that 
are inherent in such dispute settlement 
projects. 


Structure of a Mediation Program 

A brief account of the type of individ- 
uals who offer their time as mediators 
and the training methods used by the 
project may provide helpful background 
for understanding the yet unresolved legal 
problems related to operation of a volun- 
teer dispute settlement plan. At the same 
time it may suggest procedures for other 
communities interested in mediation as 
a supplement to the traditional adversary 
proceedings.* 


There are more than 800 dispute 
resolution centers in the United 
States. Yet, the movement is still 
in its infancy. Some legal issues 
have been raised concerning their 
unstructured hearing procedures 


The Sarasota Citizen Dispute Settle- 
ment Program, sponsored by the 12th 
Judicial Circuit, began in 1984.5 Annual 
training seminars are held for new 
mediators. Approximately 15 volunteers 
were enrolled the first year, 22 more in 
1985, and 25 added in 1986. Applicants 
must submit biographical data and answer 
a questionnaire to help evaluate the indi- 
vidual’s understanding of the mediation 
process. From interviews with each 
applicant, those most qualified are se- 
lected for the training program. Retired 
attorneys make up a majority of the first 
two classes, but in 1986 there was a 
wider representation from business and 
labor.® 

The concentrated workshop schedule 
is crowded into two days and consists 
of lectures, videotape demonstrations, prac- 
tice mediation sessions that are mon- 
itored, and a closing question-and-answer 
period. A complete manual and separate 
mimeographed instruction sheets are 
distributed for home study. Much of the 
material describes the role of the medi- 
ator and the characteristics of the process 
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of mediation. The final assignment is 
for each trainee to observe one (or more) 
actual mediation hearing conducted by 
an experienced mediator. There is a kind 
of ongoing monitoring for all members 
of the panel which is carried out through 
questionnaires to the complainants and 
respondents. The center requires written 
reports on each mediation hearing. 

The Sarasota-based program is one of 
18 in Florida.’ Referrals of cases to the 
service come from the small claims court, 
the state attorney, better business bureaus, 
and chambers of commerce. Many of 
the problems are presented to the office 
directly by the complainants. Records 
of the three years of operation reveal a 
wide range of disputes, such as landlord- 
tenant, employer-employee disputes, con- 
sumer complaints, neighbor disputes and 
domestic relations.® 

In addition to the diversion program 
available to parties before litigation is 
instituted, there is a project within the 
court. A number of the mediators attend 
the preliminary hearings that are required 
by the Sarasota Small Claims Court. In 
certain situations, the judge asks the par- 
ties if they would like to mediate their 
differences. If they consent, one of the 
mediators holds a conference with them 
in an adjoining room. If no agreement 
is reached, the case is set for trial. If 
the parties reach a settlement, the court 
enters the appropriate order or judgment.? 

This service, as are those in other states, 
is valued as a mechanism to reduce the 
heavy court calendar. For instance, 12th 
Circuit Court administrator reported that 
since the mediation program had been 
inaugurated, the waiting time for trials 
in the Sarasota County Small Claims 
Court had been cut from 12 months 
to 78 days.'!° It is also favored as an 
inexpensive process — minimum loss of 
time by the parties, no court costs, and 
usually no attorney fees. 


Legal Issues Raised 

Confidentiality — In the discussion 
periods that followed the simulated medi- 
ation hearings, many of the participants 
were concerned with more than the prac- 
tical skills of conducting sessions with 
the disputing parties. One of the issues 
often raised was the matter of confi- 
dentiality. “Suppose no agreement is 
reached between Ann Jackson and Keith 
Johnson,” one trainee asked, “and a com- 
plaint is filed in court by Johnson. Can 
he testify that the student admitted break- 
ing the window of the car — if, in fact, 
she said in the mediation hearing that 


she did? Or, can the mediator be sub- 
poenaed as a witness?” 

One of the instructors called attention 
to the Florida statute enacted in 1985 
to make mediation proceedings confi- 
dential.'! This provides that “any conduct 
or statements made during such media- 
tion sessions, or in any negotiations con- 
cerning such sessions, shall be inadmis- 
sible in any judicial proceedings.” Florida 
is one of a growing number of states 
that have enacted legislation to preserve 
the confidentiality of the process of medi- 
ation. However, so far, there is little 
case law interpreting the statute. !2 

The American Bar Association has recog- 
nized the importance of this legal issue 
in mediation.!3 Lawrence Freedman, 
research coordinator for the ABA, says 
that some programs have been “side- 
tracked by legal issues which have 
emerged as a result of the rapid growth 
in the field and the unique position the 
new alternatives occupy in the judicial 
system.” He adds that “confidentiality” 
has received more attention and concern 
than any other.'4 If either Jackson or 
Johnson had thought that their inter- 
change of comments might later be quoted 
against them, the freedom of discussion 
would have been greatly restricted. 

Is the Agreement Between the Parties 
Enforceable? — Most of the dispute set- 
tlement centers provide that any agree- 
ment reached by the parties shall be 
reduced to writing. In one of the simu- 
lated mediation sessions using the facts 
of the Jackson-Johnson case, the student 
agreed to pay Johnson the $50 insurance 
deductible, and the teacher agreed to 
review the term paper with another 
instructor present. Suppose either or both 
did not carry out the agreement? Would 


this be a contract enforceable at law? 
Some experienced practitioners believe 
that the enforceability is one of the key 
issues in maintaining the effectiveness of 
the dispute resolution program.!5 

When this question was raised at the 
workshop, one of the panel instructors 
stated that the written document signed 
by the parties was a contract. Further, 
he said, in his opinion, the contract could 
be introduced in evidence, in spite of 
the statute on confidentiality, if one of 
the parties decided to litigate the matter 
for noncompliance. However, there is no 
case law to support this opinion, so until 
we have some precedent, a lawyer’s opin- 
ion is the best authority. This issue has 
not presented a problem in the Sarasota 
County service, according to reports of 
Fay Rice, the director. She estimates that 
compliance has been far greater than the 
experience in the small claims court.!6 
One program coordinator from California 
reported a 95 percent compliance in the 
San Rafael mediation service.!7 

Even if the court accepts the negotiated 
agreement as a contract, there is the 
question of how it will be enforced. It 
would be unfortunate if the court decided 
to retry all the issues mediated between 
the parties.'® Such action would be time 
consuming for the litigants and place 
another burden on an already crowded 
docket. Would the court require specific 
performance or award money damages 
for the breach? The course of action 
might be within the discretion of the 
court.'!9 The wording of the agreement 
— to make payments of money, to do 
or not do some overt act — would be 
some guideline for the court to consider. 
In most cases, it is likely that the parties 
will return to the mediation center with 


a request for help in mending the breach. 
It could be that the complainant and 
the respondent might choose arbitration 
as the remedy when there is a dispute 
over the matter of compliance. 

Can the Mediator Be Held Liable? — 
In the role-playing case cited at the begin- 
ning of this article, what would be the 
result if the student charged that she 
was coerced into admitting that she dam- 
aged the teacher’s car? If the mediator 
is a lawyer, and is so unwise as to give 
legal advice, can he be held accountable? 
What about a charge of favoritism, or 
that the mediator conspired with one 
of the parties? When these questions were 
raised at the training session, the Florida 
Citizen Settlement Act? provided a par- 
tial answer: Except for bad faith or willful 
disregard for the rights of others, the 
mediator cannot be held liable for civil 
damages for any act or omission in 
the scope of his function. But here again, 
we have no case law to define terms 
or set boundaries for the provision. The 
act is of some comfort to volunteers 
(who are not covered by insurance) in 
the mediation program, even though the 
immunity may be qualified.?! 

The Sarasota training course empha- 
sized the dangers of giving legal advice, 
or making decisions on matters at issue 
in the mediation, or appearing to favor 
one party over the other. Even though 
the mediator must keep control of the 
hearing, he is required to maintain his 
neutrality. The instructors pointed out 
that there is a thin line between the role 
of a neutral and one who must move 
the process along toward a settlement. 
In the practice mediation sessions the 
trainees appeared to have difficulty 
divorcing the actions of a judge or arbi- 
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trator from the nonjudgmental function 
of a catalyst. Even an experienced medi- 
ator sometimes forgets to impress upon 
the parties that no one is to be found 
“liable,” or “guilty,” or even at fauit, 
that the purpose of the conference is 
not to prove anything. There is no need 
to think in terms of “preponderance of 
evidence” or “by the greater weight;” 
the goal is to reach a settlement mutually 
acceptable, usually a compromise where 
each side gives a little and takes a little. 
If the parties realize that the decision 
is theirs and perceives the mediator as 
a neutral who encourages but does not 
push, there will be few occasions when 
the fairness of the mediator will be 
challenged. 

Does the Mediation Process Provide 
Only “Band-aid” Justice? — Since this 
procedure provides a remedy only for 
the immediate parties, some critics con- 
demn it as being less effective than litiga- 
tion. It is true that there are no class 
actions, no injunctions, and no remedial 
measures correcting systemic flaws in our 
society. However, this inadequacy could 
be overcome if the mediation project col- 
lected and classified data on the volume 
and places where repeated consumer 
exploitation appear to exist. The service 
of the center could be extended to include 
a provision under which citizens’ com- 
plaints could be filed with local, state 
or national agencies charged with regu- 
latory functions covering the practices 
complained of. It might require legislative 
enactment for this change and additional 
funding for the expansion.22 With some 
imagination, such an informal arrange- 
ment could be developed without chang- 
ing the nature of the mediation process 
and be a valuable supplement to the 
court system. 

As it is, mediation has salutatory con- 
sequences beyond the initial agreement. 
In most instances, the parties live in the 
same neighborhood and usually have an 
ongoing relationship as family members 
or neighbors, or as consumers in a small 
business community. When they have 
worked out their immediate dispute, there 
seldom is that residue of hostility that 
so often remains where the parties have 
engaged in an adversary hearing in a 
trial court. One lawyer in a panel dis- 
cussion at a meeting of the American 
Bar Association, talking about the hassle 
and controversy in litigation, said, “The 
process is the punishment” as contrasted 
with mediation where “the process is the 
solution.”23 So, a workable process 
whereby people settle their own disputes 


can have a long-range influence on the 
social order. Not only the agreement, 
he said, but the process is a catharsis. 
The troubles Johnson and Jackson are 
having are only the beginning of what 
could escalate into a full-blown contest 
with wide consequences, if the issues were 
tried in an adversary atmosphere. Media- 
tion here might work. Nothing would 
be lost by trying. 

How Can Quality Control Be Assured? 
— The elusive term “quality” is not easy 
to identify and is more difficult to guar- 
antee. In the rapidly developing projects 
offering informal, unstructured arrange- 
ments for dispute settlement, there is no 
established code of ethics, no state or 
national authority to mandate rules of 
conduct and very few judicial decisions 
to set guidelines or boundaries for medi- 
ation programs.”4 There probably would 
be much opposition to more than general 
rules of procedure as one of the cherished 
characteristics of the process is its informal- 
ity and individuality, depending upon the 
personality of the mediator, the nature 
of the issue and the attitudes of the 
parties to the dispute. 

Perhaps the most dependable factor 


to assure quality in the program is a 
sound method of selecting and training 
mediators. The Sarasota center is for- 
tunate, and perhaps unique, in having 
so many experienced and educated people 
willing to take the course and devote 
hours to it. The training sessions for 
only two days are on the short side com- 
pared to requirements in some other states 
where the program of instruction ranges 
from 25-40 hours. The Sarasota plan 
is adequate because of the maturity and 
exceptional background of the applicants. 

There have been suggestions for stand- 
ardizing the system, requiring certifica- 
tion of mediators and accreditation for 
the centers. It is doubtful that there will 
be a sudden move in that direction. The 
bureaucratic overtones, the rigidity and 
the uniformity seem alien to the media- 
tion process as we know it. 

Other Less Serious Criticisms — There 
are at least two other areas where concern 
has been expressed over the development 
of alternative dispute resolution mecha- 
nisms. Even though there is little basis 
for these objections, they should be men- 
tioned. First, it has been reported that 
legal services offices have raised questions 
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as to the effect on poor people. It has 
been called “substitute justice” and char- 
acterized as a method of denying access 
to the courts. Professor Frederich Snyder 
suggests that this objection could be met 
by extending the types of cases handled 
beyond “minor” disputes: Include the 
major disputes, and include “wealthy” 
disputants.25 Further, it is often said that 
the poor are denied access to the courts 
because of costs and attorney fees.2° If 
this is true, mediation should be a wel- 
comed alternative. Second, there has been 
some unorganized opposition by a few 
lawyers, particularly in rural areas, claim- 
ing that mediation takes away their 
potential clients. However, we know that 
the American Bar Association, The 
Florida Bar and practically every other 
organized group of lawyers actively sup- 
port the concept through specifically 
designated committees and otherwise.?’ 

The ABA has created a Special Com- 
mittee on Dispute Resolution, and in 
1980 hired an able staff to initiate an 
effective promotional program, using the 
experiences of negotiation in labor/ 
management over a long period, and upon 
what the American Arbitration Associa- 
tion had developed for settling disputes 
without resorting to litigation. With the 
continued support of the legal profession, 
mediation may prove to be a vital part 
of the administration of justice. BJ 
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Discovering the Hidden Agenda 


e are down to our 

last challenge,” 

said the attorney, 
“and both jurors look the same to me.” 

Jury selection leaves even experienced 
trial attorneys with lingering doubts as 
to the wisdom of their decisions. In the 
voir dire, attorneys may rely on “gut” 
reactions and preconceived biases to select 
jurors. These biases include the follow- 
ing notions: “Women jurors are undesir- 
able because they will vote against an 
attractive female plaintiff,” and “it’s good 
for the plaintiff to have unsophisticated 
jurors lacking advanced educational 
degrees.” This list of biases can go on 
indefinitely. However, while an attorney 
may believe that these generalizations 
are true, such assumptions can backfire, 
producing disastrous results. Today, sci- 
entific methods are available to enhance 
an attorney’s ability to select favorable 
jurors. 

Questions remain as to how much 
jury selection is an observable scientific 
process and how much is “gut reaction.” 
To analyze this question, it is helpful 


by Dr. Samuel G. Isaacs 


to recognize that the “gut reaction” attor- 
neys experience in jury selection is really 
an untrained perception of the “hidden 
agenda.” 


The Hidden Agenda 

The hidden agenda is a dynamic pro- 
cess that includes all nonverbal and 
implied communications between attor- 
ney and jurors. Although it exists just 
beyond the attorney’s awareness, when 
discovered, the hidden agenda can have 
a significant outcome on the selection 
of the jurors. While not readily observ- 
able, nevertheless, the hidden agenda 
can be identified into three categories: 
sizing up, educating, and influencing the 
jurors. These categories occur during 
the selection of the panel and arise at 
different times during the voir dire. 


The Sizing-up Process 

Accurate gathering of information 
about each of the jurors and the oppos- 
ing attorney is called the sizing-up pro- 
cess. It consists of a thorough under- 
standing of individual and small group 


behavior on a nonverbal level, including 
observations of jurors’ facial language, 
and the formation of subgrouping and 
cliques. 

® Facial Language — Observation of 
facial language gives clues to the jurors’ 
thoughts and biases. Facial expression 
and eye contact are measures of potential 
interaction between an attorney and 
juror. Good eye contact can translate 
into a strong juror capable of influencing 
the panel. For example, during the 
selection of one panel, a potential 
forelady wore dark sunglasses. She regu- 
larly removed her glasses when ques- 
tioned by our attorneys. By making good 
contact, she began forming a bond with 
him. One could draw the conclusion 
that this juror would view our client 
favorably. When questioned by the oppos- 
ing attorney, she put her dark glasses 
back on, symbolically blocking him out. 
This was a strong indication that she 
would vote against him at the conclu- 
sion of the trial. This observation was 
later verified during an exit interview. 

While there are many facial clues to 
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be studied, one of the most common is 
anxiety reduction or displacement activ- 
ity.' Look for small, abrupt, seemingly 
irrelevant hand motions in the area of 
the head. Hand movements occur when 
a juror’s inner experiences conflict with 
his verbal statements,” i.e., he doesn’t 
mean what he says. For example, one 
of the most common types of anxiety 
reduction motions is stroking the face 
or hair in a repetitive way.? These 
motions can be significant when observed 
during specific questioning of jurors. 

For example, the plaintiff’s attorney 
asked the juror whether she would have 
difficulty awarding the plaintiff a large 
sum of money if he proved his case. 
She immediately answered “no.” How- 
ever, she simultaneously brought her right 
hand to her temple at the hairline, and 
began stroking her hair in a casual way. 
Repetitive hand movements signaled anx- 
iety about her answer. This clue led our 
attorney to doubt the juror’s ability to 
award large sums of money to the plain- 
tiff. After being disqualified by the attor- 
ney, the juror confirmed our doubts 
about her answer. 

@ Formation of Cliques — One of 
the most interesting developments in the 
voir dire is how jurors organize them- 
selves into cliques or small groups. Obtain- 
ing a favorable verdict by getting jurors 
to agree is one of the most important 
tasks to be accomplished by an attorney. 

An individual’s interaction within a 
group provides important nonverbal clues 
identifying whether a potential juror is 
a joiner (positive) or a holdout (negative). 
Eliminating holdouts from the panel 
increases chances of big verdicts. Note 
that jurors who pair or jurors who form 
cliques (three or more panelists) usually 
end up voting together. Clique forma- 
tion follows social interaction and devel- 


ops during breaks in the proceedings 
or during lunch hours. Be alerted! Jurors 
who eat together and take breaks 
together can organize into cliques, indicat- 
ing future voting patterns. 

Rest breaks during the voir dire offer 
time to size up potential leaders and 
followers emerging in cliques. For exam- 
ple, during the selection of jurors in a 
maritime negligence case, two male 
panelists became instant friends. During 


The hidden agenda is a 
dynamic process that includes 
all nonverbal and implied 
communications between 
attorney and jurors 


each break, they would talk to each 
other exclusively and go to lunch with- 
out other jurors. Gradually throughout 
the course of the trial, more jurors would 
be included in their lunch meetings. By 
the time the trial was ready for delibera- 
tions, all the panelists were eating with 
the original two jurors. It was deter- 
mined after the trial that the original 
pair of jurors voted together. They 
formed a solid front and convinced other 
panelists to vote with them. Voting behav- 
ior paralleled social behavior developed 
during lunch periods and rest breaks. 

In another example, one young woman 
sat far away from other panelists during 
coffeebreaks in midmorning. Displaying 
a tendency to be a loner, she threatened 
the cohesiveness of the group and had 
the potential to be a holdout juror. She 
did not appear to fit into any pair or 
clique forming among the panelists. One 
interpretation of her nonverbal behavior 
(isolation from other jurors) was her 


wish to be invited into a clique. If this 
occurred, it appeared that she would 
be cooperative and friendly and vote 
with the majority. Watching her during 
breaks eventually paid off. Some of the 
panelists made overtures towards her, 
attempting to bring her into their group. 
At first, she remained aloof. Slowly, she 
began to socialize with the others and 
eventually became an integral member 
of the jury. At the end of the trial, it 
was found that she consistently voted 
with the majority. 

Observations of body posture give valu- 
able clues regarding unadmitted biases. 
Jurors who lean forward while listening 
to an attorney indicate a willingness to 
t. more involved and attentive, while 
those leaning to the left or right give 
clues as to which pairs or cliques they 
may eventually join. Example: a young 
woman juror was seated between a young 
man and an older woman. While being 
questioned, she casually, but repeatedly, 
leaned to her left in the direction of the 
young man. This behavior symbolized 
willingness to pair with him and seek 
support from him. It was discovered 
after the trial that she had indeed voted 
as he did and asked his advice on many 
of the issues. 


The Education Process 

An attorney must teach jurors impor- 
tant themes relevant to his case and 
neutralize prejudice againsi his client. 
Through careful use of language and a 
technique called “modeling,” an attorney 
can begin educating panelists. 

@ Use of Language — The most direct 
way to teach potential jurors is through 
metaphors and homilies. These colorful 
and descriptive phrases emphasize mean- 
ing, capture the jurors’ imagination and 
educate as well. This valuable lesson 


The Jury 


The jurors hear and weigh each fact; 
They watch and listen and then react. 
They quietly sit as the case will unfold, 
Patiently waiting as the story is told. 
They'll judge the claim with utmost care; 
They'll try to make their verdict fair. 
Alert and impartial they strive to be. 
(No easy task, we all agree.) 

They study the witness and how he’s dressed; 
The proof that’s given is then assessed— 
Exhibits offered, objections made, 
Photos, receipts, a check that’s paid. 


The jury absorbs and takes it all in, 

And soon they'll determine which side will win. 
The judge will help and be their guide, 
But they’re the ones who must decide. 
And so they vote and make their choice; 
They rule as one, with single voice. 

And when it’s all over, I think it’s clear, 
The jury system once more we'll cheer; 
The American way, as we want it to be— 
Our cherished tradition, keeping us free. 
In saluting the jury, all of us join— 

I sure do hope they didn’t flip a coin! 


—EDWARD SIEGEL 
Jacksonville 
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begins in the voir dire. For example, 
an attorney may describe a fracture in 
a patient’s leg as “a broken bone” or “a 
crushed and splintered bone.” Visual 
images instill an understanding and sym- 
pathy with the attorney’s point of view, 
while setting the stage for the presenta- 
tation of the evidence. 

Through the scientific use of language, 
attorneys can desensitize‘ jurors, making 
sizable dollar numbers acceptable in 
panelists’ minds. Since jurors don’t visu- 
alize million dollar amounts in their 
everyday lives, large amounts of money 
sound unthinkable and unreal until 
spoken in the courtroom. Consequently, 
it is up to an attorney to prepare jurors 
by regularly repeating large dollar 
amounts of money. Hearing these large 
amounts while in the courtroom legiti- 
mizes thinking in large dollar figures. 
Attorneys should prepare juries to think 
and talk comfortably in hundreds of 
thousands or even millions of dollars 
before retiring to the deliberating room. 

®@ Modeling (Becoming the Judge) — 
When meeting with potential panelists, 
an attorney must remember that jurors 
want to be educated on courtroom pro- 
cedure, the law and the particulars of 
the case. One effective way to hold the 
attention of the panelists is through mod- 
eling (imitating the judge’s teaching role 
concerning courtroom procedures). For 
example, just prior to the joint acceptance 
of a panel the plaintiffs attorney made 
a brief, effective speech as to what jurors 
should expect in the courtroom. “They 
would be the final judge of all the 
evidence.” The attorney proceeded to 
instruct the jury as to courtroom proce- 
dure. The jury’s attention was riveted 
to the attorney. 

Be the one to teach jurors what is 
expected before they get into the court- 
room! Most jurors are excited and 
nervous about trial procedures, and wel- 
come all information that will reduce 
their anxiety. An attorney becomes 
impartial and believable in the eyes of 
the jury when he transcends his adver- 
sarial position of defending his client. 
When an attorney’s earlier instructions 
are repeated by the judge at a later 
point, the jury’s belief in his presentation 
of the evidence is reinforced and strength- 
ened. 


The Influencing Process 

How well an attorney can sway jury 
panelists toward his theory of the case 
is called the influencing process, and 
begins the moment a panelist enters the 


voir dire. This process is one of the 
most important means by which an attor- 
ney convinces jurors about the credibil- 
ity of his case. Therefore, an attorney 
must be aware of the jurors’ capacity 
for empathy (the ability to put oneself 
in another’s position). Additionally, to 
influence verdicts, the jurors’ anger and 
outrage (different from empathy) must 
also be aroused in the decision-making 
process. 

@ Empathy and Anger — Obtaining 
a large award depends on convincing 
the jury on the credibility of the evidence 
and in selecting empathetic jurors who 
can be motivated to high levels of anger. 

In a maritime negligence case, the 
captain of the vessel was cross-examined 
by the plaintiffs attorney. During the 
lengthy cross-examination the captain 
became frustrated and angry. Finally, 
in a burst of emotion, he exclaimed, 
“My job is to be in charge of the ship, 
not tend to someone’s injury.” These 
devaluing statements helped to mobilize 
the jury’s anger and punish the captain’s 
insensitivity toward his workers. The 
jurors’ substantial verdict was a message 
of their outrage at the steamship com- 
pany. 

Jurors’ anger can be directed at either 
the attorney or the client. Huge sums 
of money can be vindictively awarded 
as punishment by juries when just one 
member suffers a humiliating slight by 
an attorney. An angry juror can make 
an attorney pay dearly. For example, a 
defendant’s attorney inadvertently of- 
fended a female juror in his closing 
remarks. Knowing the juror was married 
to a psychiatrist, the attorney looked 
directly at her and stated, “I hope that 
I will get a fair verdict from the panel, 
even if some of the jurors can talk to 
their spouse about the medical testi- 
mony.” This was a mistake! It embar- 
rassed and enraged the juror, giving her 
fuel to take an active part in the delibera- 
tions. During exit interviews it was 
learned that she was instrumental in 
influencing other jurors to award a large 
sum of money to the plaintiff as punish- 
ment. 

®@ Attacking an Opposing Attorney’s 
Style and Rhythm — Over the years 
an attorney while in the courtroom devel- 
ops a rhythm and pace of speaking, 
which is determined by his emotional 
makeup and is projected through his 
own special flair. Discovering an oppo- 
nent’s rhythm and style of speaking and 
making him alter his presentation can 
greatly enhance the outcome of the trial. 


Effectively interrupting an adversary’s 
rhythm will diminish the effectiveness 
of his courtroom presentation and can 
foreclose his rapport with the jury. For 
example, an attorney presented his case 
in a low-keyed, soft, almost whisper-like 
voice and was able to hold the jurors’ 
attention with dramatic impact. The oppos- 
ing attorney developed new strategies 
that included breaking up the attorney’s 
normal speech flow and planned court- 
room presentation. Strategic interruption 
of speech patterns created tension and 
anxiety and decreased concentration and 
influence with the jury. 


Conclusion 

Accurate jury selection relies heavily 
on scientific observation of human behav- 
ior. By uncovering the hidden agenda, 
an attorney can demystify the selection 
process. While the result of any case 
always depends upon the credibility of 
the evidence, choosing favorable jurors 
can greatly increase the chance of a 
winning outcome. BJ 
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Took Him 


The Cleaners. 


As a lawyer, you know it makes sense to 
carry professional liability insurance for 
yourself. 

But, if you’re a defense or general prac- 
tice attorney, you don’t want to pay high- 
er rates than warranted because you’re 
lumped together in the same insurance 
pool with your higher-risk colleagues. 

That’s why the Florida Lawyers In- 


demnity Group, Inc. (FLIG) was created. 
FLIG’s purpose is to provide stable insur- 
ance premiums for lawyers who qualify. 
FLIG is a self-insurance program ad- 
ministered by the risk management firm 
of Rogers-Atkins & Madio of Tallahassee. 
Attorneys, your colleagues, govern FLIG. 
FLIG’s philosophy is simple: full pro- 


tection, stable rates. 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 
Call or write for application (904) 386-1111 
P.O. Box 12099 Tallahassee, FL 32317 
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Family Law 


Termination of Rehabilitative Alimony 
Upon Remarriage: Questions, But No Answers 


by Cynthia L. Greene 


With alimony, like almost every other 
product of judicial creation, there are 
rules of law that “everyone knows.” 
Definitions, for example, are items of 
popular knowledge. Thus, it is generally 
known that permanent alimony is for 
support purposes and is payable until 
the death or remarriage of the recipient 
or the death of the payor; rehabilitative 
alimony is for the purpose of “rehabili- 
tating the spouse to whom it is awarded”; 
and lump sum alimony is a vested right 
not terminable upon the death of either 
party or the remarriage of the recipient. 
But, ask five attorneys whether rehabili- 
tative alimony automatically terminates 
upon the remarriage of the recipient, and 
you are likely to receive a variety of 
answers. There simply is no real answer. 

It is well established that permanent 
periodic alimony terminates upon the 
remarriage of the recipient, but is the 
same true of rehabilitative alimony? Per- 
manent alimony and rehabilitative serve 
different purposes and stem from differ- 
ent cunsiderations, and, therefore, it is 
arguable that the same rules do not 
necessarily apply to these two types of 
periodic alimony. 

Permanent alimony is used to provide 
the “needs and necessities of life to a 
former spouse as they have been estab- 
lished during the marriage of the parties.” 
Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). The essential purpose of 
permanent alimony is to provide support 
for an indefinite period of time. Reha- 
bilitative alimony, on the other hand, 
is a form of intermediate support, 
designed to maintain a former spouse 
until he or she becomes self-supporting. 
Reback v. Reback, 296 So.2d 541 (Fla. 
3d DCA 1974), cert. den. 312 So.2d 737 
(Fla. 1975). More importantly, however, 
permanent and rehabilitative alimony 
have different origins. Permanent alimony 
is said to stem from the common law 


duty of support between spouses whereas 
rehabilitative alimony is a creature of 
legislation. 

Because permanent alimony is based 
upon a duty between spouses, and 
because it serves a pure support purpose 
without reference to facilitating rehabilita- 
tion, then it is logical and necessary 
that it terminate upon the remarriage 
of the recipient since remarriage ends 
the former spouse’s duty of support and 
places that duty upon the new spouse. 


Court Decisions 

Rehabilitative alimony, however, is 
based entirely upon a former spouse’s 
need to be educated or trained or to 
have time to become self-supporting. It 
does not, therefore, always follow that 
remarriage results in self-support or the 
ability to be self-supporting. In Cann 
v. Cann, 334 So.2d 325 (Fla. Ist DCA 
1976), the First District, in discussing 
the various forms of alimony, announced 
quite matter of factly that: 

“Remarriage of the recipient also, of 
course, requires termination of rehabili- 
tative alimony.” /d. at 329. 

The Third District, in Blackmon v. 
Blackmon, 307 So.2d 887 (Fla. 3d DCA 
1974), was just as firm in its opinion 


that a final judgment awarding rehabili- 
tative alimony could not be subsequently 
altered to a lump sum award to avoid 
termination upon the recipient’s remar- 
riage. The Fifth District would later 
describe the Blackmon opinion as hold- 
ing “unequivocally” that the remarriage 
of the recipient spouse automatically ter- 
minates his or her right to continue 
receiving rehabilitative alimony. Bentzoni 
v. Bentzoni, 442 So.2d 235 (Fla. Sth 
DCA 1983). 

Following Cann and Blackmon, the 
Fourth District, in 1977, decided Richter 
v. Richter, 344 So.2d 889 (Fla. 4th DCA 
1977). In an opinion of but three sen- 
tences, the court held that the trial court 
“improperly ordered that the rehabilita- 
tive alimony awarded to wife continue 
regardless of her remarriage.” Judge 
Dauksch, specially concurring, disagreed 
with the proposition that rehabilitative 
alimony must always cease upon remar- 
riage, commenting: 

The days when women married for support 
have passed and the roles of the partners to 
a marriage are not stereotyped but vary from 
family to family. Thus for this court to deter- 
mine that rehabilitation does or doesn’t occur 
upon remarriage is not grounded on reason. 


Td. at 890. 


Despite Judge Dauksch’s comments, 
later opinions placed the Fourth District 
in the automatic termination “camp” 
as a result of the majority decision in 
Richter. 

Thus, as of the late 1970’s, it appeared 
that the question of whether rehabilitative 
alimony terminated upon the recipient’s 
remarriage was well settled. It did. 

In 1980, however, the Second District 
took a detailed look at the question of 
the termination of rehabilitative alimony 
in Frye v. Frye, 385 So.2d 1383 (Fla. 
2d DCA 1980). In Frye, the parties had 
entered into a “Separation and Property 
Settlement Agreement” pursuant to which 
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the husband was obligated to pay to 
the wife “rehabilitative alimony” for one 
year. The agreement was silent as to the 
effect of the wife’s remarriage. Three 
months after the parties divorced, Mrs. 
Frye remarried and Mr. Frye, upon the 
advice of his attorney, discontinued pay- 
ment of rehabilitative alimony. Mrs. Frye 
sought an order of contempt or an order 
compelling payment of the alimony, and 
Mr. Frye sought modification based upon 
the remarriage. The trial court refused 
the requested modification upon the 
ground that the alimony payments origi- 
nated as part of a property settlement 
agreement. The district court did not 
find merit in the trial court’s reasoning 
and looked to determine if the denial 
of the husband’s petition could be other- 
wise sustained. The issue of automatic 
termination of rehabilitative alimony 
upon remarriage was thus raised. 

The husband in Frye argued that a 
recipient’s right to receive alimony gen- 
erally terminates upon remarriage and, 
although admitting that the cases so 
holding all referred to permanent ali- 
mony, suggested that there was no sub- 
stantial distinction between permanent 
and rehabilitative alimony. The Second 
District disagreed, finding: 

[T]here appears to be a sufficient distinction 
in terms of philosophy and purpose to war- 
rant a holding that the well-established rule 
requiring termination of permanent alimony 
upon the recipient’s remarriage does not nec- 
essarily compel the same result when the 
periodic alimony is rehabilitative in nature. 
Id. at 1385. 

The Second District based its decision 
in Frye upon the fact that rehabilitative 
alimony is paid for a specific purpose 
not necessarily related to the recipient’s 
remarriage, holding that termination 
should not be based upon the mere fact 


of remarriage but, rather, upon whether 
the remarriage served the rehabilitative 
purpose: 

We can conceive of a situation where a former 
spouse who is receiving rehabilitative alimony 
and who is in fact in the process of 
accomplishing that rehabilitation within the 
time frame provided, takes a new spouse who 
has little or no means or ability to provide 
any financial support to the new marriage. 

Id. at 1390. 

The Frye decision concluded by ruling 
that a spouse obligated to pay rehabili- 
tative alimony may seek a termination 
of the award upon the remarriage of 
the recipient but must do so by way of 
a petition for modification, “pleading 
and proving that a remarriage or other 
changed circumstances of the recipient 
spouse has eliminated or altered the 
need for further rehabilitative alimony.” 

Subsequent to Frye, the First District, 
in Kissinger v. Mason, 436 So.2d 1049 
(Fla. Ist DCA 1983), was presented with 
the opportunity to review its earlier 
pronouncement in Cann. In Kissinger, 
the trial court was reluctant to terminate 
the wife’s rehabilitative alimony follow- 
ing her remarriage but felt compelled 
to do so because of the First District’s 
language in Cann to the effect that “of 
course” rehabilitative alimony terminates 
upon remarriage. The district court, how- 
ever, concluded that such was merely a 
“gratuitous statement” constituting 
“dictum” and reversed the cause for 
further consideration, declining to deter- 
mine whether rehabilitative alimony 
should terminate automatically merely 
because of the recipient’s remarriage. 

The Fifth District joined the fray in 
1983 with Bentzoni v. Bentzoni, 442 
So.2d 235 (Fla. Sth DCA 1983), aligning 
itself with the Second District in finding 
no automatic termination of rehabilitative 


alimony upon remarriage because: 
“[R]ehabilitative alimony is paid for a 
specific purpose not necessarily related 
to the recipient spouse’s support or 
remarriage, and therefore, such remar- 
riage should not necessarily terminate 
the award.” /d. at 238. 

The Bentzoni court concluded that 
where the rehabilitative award serves 
some support purpose and the support 
of the recipient has been undertaken 
by another, at least that portion of the 
award representing support should be 
terminated. Thus, under the Bentzoni 
standard, the trial court, upon the 
remarriage of the alimony recipient, must 
determine if the intended rehabilitation 
has occurred and, if not, must determine 
the extent to which the rehabilitative 
award represents support of the former 
wife and, if the wife derives support 
from another source, the support portion 
of the award should be terminated. 

What, then, is the answer to the 
question, “does rehabilitative alimony ter- 
minate automatically upon the recipient 
spouse’s remarriage?” The answer is that 
it depends upon the district in which 
the trial court is located. 

In the First District it appears that 
the remarriage of the recipient does not 
automatically terminate a rehabilitative 
alimony award although there is no clear 
opinion to that effect because Kissinger 
v. Mason, while rejecting an order ter- 
minating rehabilitative alimony solely 
because the wife had remarried, declined 
to decide the automatic termination issue. 

In the Second District, according to 
Fyre, rehabilitative alimony does not auto- 
matically terminate upon the recipient’s 
remarriage, and the payor must establish 
that the remarriage constitutes a sub- 
stantial change in circumstances justify- 
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ing a modification. 

In the Third District, according to 
Blackmon, rehabilitative alimony is auto- 
matically terminated by the remarriage 
of the recipient spouse. The First District, 
in Pentzoni, described the Blackmon opin- 
ion as “unequivocally” so holding and 
the Second District, in Fyre, included 
the Third District, because of the 
Blackmon opinion, within a listing of 
those “sister courts which have consid- 
ered the issue and held that termination 
is automatic.” 

In the Fourth District the answer 
depends upon a reading of Richter. 
Although the majority determined that 
the trial court “improperly ordered” 
that rehabilitative alimony continue 
despite the wife’s remarriage, it did not 
say that remarriage would terminate the 
award. The Bentzoni opinion from the 
First District, noted, regarding Richter: 
“In the light of the concurring opinion, 
we do not believe that the Fourth District 
has taken the position that rehabilitative 
alimony automatically terminates upon 
remarriage of the recipient spouse.” 
[Emphasis in original.] Jd. at 237. 

In the Fifth District the rule is that 
enunciated in Bentzoni — remarriage 
does not automatically terminate a 
rehabilitative alimony award. 


A New Concept 

The inquiry cannot, however, end at 
this point because of the development 
of a new concept which, at first blush, 
would appear to obviate all of the diffi- 
culties surrounding the issue of whether 
rehabilitative alimony does or does not 
terminate upon the remarriage of the 
recipient spouse. This new concept com- 
bines the various forms of alimony to 
create a hybrid form not heretofore recog- 
nized — “lump sum rehabilitative 
alimony.” This “new” alimony appears 
to be “rehabilitative” to the extent that 
it is awarded for the purpose of allowing 
a spouse to regain skills or acquire educa- 
tion or training, but it is “lump sum” 
to the extent that it survives the 
remarriage of the recipient and cannot 
be modified. This “new alimony” appears 
in a decision from the Fourth District, 
O’Brien v. O’Brien, 423 So.2d 1013, 1014 
(Fla. 4th DCA 1982), wherein it was 
held that “rehabilitative alimony may 
be awarded in lump sum payable over 
a period of time and lump sum alimony 
survives the death or remarriage of the 
parties.” 

There is some question as to whether 


other district courts will accept the con- 
cept of “lump sum rehabilitative ali- 
mony.” The Third District has expressly 
rejected such a concept in Carroll v. 
Carroll, 471 So.2d 1358 (Fla. 3d DCA 
1985), rev. den. 482 So.2d 247 (Fla. 
1985), finding that the trial court’s award 
of “periodic rehabilitative lump sum 
alimony”: “[{C]reated a hybrid animal 
where no such domestic creature existed 
before.” Jd. at 1360. 

The Fifth District, in Kirchman v. 
Kirchman, 389 So.2d 327 (Fla. Sth DCA 
1980), has also spoken disapprovingly 


It is not logical to create ‘lump 
sum rehabilitative alimony’ 
because the creation is, essen- 
tially, a contradiction in terms 


of the creation of “new” hybridized forms 
of alimony. 

There is also some question as to 
whether the creation of “lump sum 
rehabilitative alimony” is either neces- 
sary or logical. 

In the first instance, it is not necessary 
to create a “new” form of alimony if 
the intention is simply to ensure that 
rehabilitative alimony will not terminate 
upon the recipient’s remarriage. The deci- 
sions of the Second and Fifth Districts 
in Frye and Bentzoni establish that 
rehabilitative alimony — as it exists 
presently — need not automatically ter- 
minate upon a remarriage. 

Secondly, it is not logical to create 
“lump sum rehabilitative alimony” 
because the creation is, essentially, a 
contradiction in terms. Rehabilitative 
alimony serves a specific purpose — it 
is designed to aid a former spouse in 
becoming self-supporting. Lump sum 
alimony does not terminate upon the 
remarriage of the recipient, but it also 
does not terminate upon the death of 
the recipient. “Lump sum rehabilitative 
alimony,” then, would be a “new” form 
of alimony which would grant the recip- 
ient a vested right to receive payments 
designed to provide training or educa- 
tion after death, certainly an illogical 
result. 


It is reported that the writer Gertrude 
Stein, on her deathbed, asked, “What 
is the answer?,” and responding to her- 
self, replied, “But, then again, what is 
the question?” The situation with auto- 
matic termination of rehabilitative 
alimony upon the remarriage of the recip- 
ient is much the same. There is no 
answer if the question is simply, “Does 
it terminate?,” but there is somewhat 
of an answer if the question is, “What 
do I advise my client?” That answer is 
supplied by the decision in State v. 
Hayes, 333 So.2d 51 (Fla. 4th DCA 
1976): 

The proper hierarchy of the decisional hold- 
ings would demand that in the event the 
only case on point on a district court level 
is from a district other than the one in which 
the trial court is located, the trial court be 
required to follow that decision. Alternatively, 
if the district court of the district in which 
the trial court is located has decided the 
issue, ihe trial court is bound to follow it. 
Contrarily, as between District Courts of 


Appeal, a sister district’s opinion is merely 
persuasive. 


Id. at 53. 

Until the Florida Supreme Court 
decides whether rehabilitative alimony 
automatically terminates upon remarriage 
and further decides if there is such a 
thing as “lump sum rehabilitative 
alimony,” the answer is only that pro- 
vided by each individual district court 
for the trial courts within the district. B 


Cynthia L. Greene practices law 
in Miami with the Law Offices of 
Frumkes and Greene, P.A. She is 
board certified in marital and family 
law, a member of the Executive 
Council of the Family Law Section 
of The Florida Bar, and presently 
serves as chairman of the Continu- 
ing Legal Education Committee of 
the Family Law Section. She writes 
this article on behalf of the Family 
Law Section, Miriam Mason, chair- 
man, and Sandy Karlan, editor. 
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Spotlight on Voluntary Bars 


Palm Beach County Bar Association 


This month’s spotlight features small 
claims court clinics sponsored by 
the Palm Beach County Bar Association, 
located in West Palm Beach. The PBCBA 
is a staffed bar with more than 1,600 
members and a budget of $265,875. 

According to Michael Viscomi, spokes- 
person for the project, the idea originated 
in the summer of 1985, when he and 
Glenn Mednick, a member of the South 
Palm Beach County Bar Association, 
attended a meeting of the Consumer 
Protection Committee of The Florida Bar. 

At that meeting the committee Chair- 
man Walter Dartland, who was also the 
Dade County consumer advocate, in- 
formed the committee members that he 
had been conducting small claims court 
clinics in Dade County for approximately 
three years and suggested that perhaps 
similar clinics could be established in 
other counties throughout Florida. 
Michael Viscomi and Glenn Mednick began 
looking into the possibility of such a 
project. 

They spent considerable time in August 
and September 1985, setting up this pro- 
ject. They first obtained funding of about 
$500 for start-up costs from the Palm 
Beach County Bar Association and the 
South Palm Beach County Bar Associa- 
tion. They edited a small claims booklet, 
being used in Dade County, to make 
it useful for Palm Beach County claims, 
and they prepared forms like those fre- 
quently used in small claims court. Also, 
they solicited volunteers and made arrange- 
ments to reserve the use of various loca- 
tions throughout Palm Beach County for 
these clinics. 

The first such small claims court clinic 
was held on October 22, 1985, in Palm 
Beach Gardens. Mr. Dartland and other 
associates from his office were on hand 
to give the first presentation and to assist 
the Viscomi and Mednick committee 


regarding the proper way to present future 
clinics. 

The small claims court clinic committee 
consists of 12 attorneys, two of whom 
are local county court judges. Three mem- 
bers of the committee lecture at each 
of the clinics on a rotation basis. These 
clinics have been held once a month at 
various branches of the Palm Beach 
County Library System. Libraries were 
chosen because the facilities are free, and 
the clinic is a nonprofit endeavor. 

At each clinic, the attorneys and judges 
lecture on various topics: how to handle 
small legal matters on your own (how 
to write a demand letter, what adminis- 
trative agencies a consumer can turn to, 
etc.); how to file a statement of claim 
and have it served; what occurs at the 
preliminary hearing; how to take advan- 
tage of the discovery stage of the proceed- 
ings; what to do at the final hearing; 
and how to collect on your final judg- 
ment. All members of the committee are 
given an outline so that the material 
discussed is uniform from clinic to clinic. 
The second part of the clinic consists 
of the public asking general questions 
of a procedural nature only, and the 
attorneys who are present answer those 
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questions for the benefit of everyone 
present. The third and last part of the 
clinic consists of the people in attendance 
individually asking questions of the attor- 
neys on their individual small claims court 
cases. 

Although the clinics are provided to 
the public free of charge, the people in 
attendance are given an opportunity to 
purchase a small claims court booklet 
for $1 and/or a set of small claims court 
forms for the cost of $2. The booklet 
summarizes the step-by-step process a 
consumer would have to follow in han- 
dling a small claims court matter and 
many of the pointers given at the live 
lecture. The forms include a cover sheet 
itemizing filing fees and related court 
costs; a sample statement of claims, sum- 
mons, stipulation for payment, etc.; a 
copy of the “Small Claims Rules”; and 
a copy of the applicable Florida Statutes. 

These clinics are promoted by news 
releases sent out approximately two to 
three weeks before each program to local 
radio, newspaper and television media, 
local Chambers of Commerce, adminis- 
trative agencies and local colleges. The 
head clerk at the Palm Beach County 
Courthouse has assisted in promoting 
this project by directing people filing a 
statement of claim to the next scheduled 
clinic. The libraries have also advertised 
the clinics in their activities calendars. 

The response from the small claims 
court clinics has been overwhelming. An 
average of 40 to 50 people attend each 
clinic, ranging from young individuals 
and young business people to older 
retirees. Feedback from the public indi- 
cates they find the clinics very informative 
and beneficial. 

The initial start-up cost of $500 pro- 
vides for printing the small claims book- 
lets and for copying the set of small 
claims forms. Since these booklets and 


: 


forms are being passed onto the public 
at the cost of publication, the majority 
of the start-up costs are recouped. 

These two-hour clinics have been held 
during the past nine months during the 
evening hours Monday through Thurs- 
day. 

The association intends to continue 
the clinics on a monthly basis as needed 
and as long as the reception is as favor- 
able as it has been. Future small claims 
court clinics may be taped and made 
available to the public at the courthouse 
and at local libraries. 

According to Guy Hill, past president of 
the association, more than 500 people 
have benefitted from the clinics since their 
inception, making this a truly valuable 
public service to the population of Palm 
Beach County. 

For further information ont. .s project, 
you may contact Michael Viscomi, (305) 
689-1550, or Catherine Royce, executive 
director of the PBCBA at (305) 659-1537. 


Displaying the first place award for best new project in the large bar category from The 
Florida Bar is immediate past president of the Palm Beach County Bar Association Guy 
C. Hill. The winning project was the small claims court clinics for the public, chaired by 
Michael A. Viscomi, left, and Glenn Mednick, second from right. Also pictured is Florida 


Bar President Joseph J. Reiter. 


Legal Citations 


by Jacalyn N. Kolk and William 


“Short” Forms 

Short forms can sometimes be used 
in legal citation. After a case has been 
cited in full, that case may be referred 
to in the same general discussion by the 
name of one of the parties, without fur- 
ther identification. For example, Bailey 
v. Carnival Cruise Lines, Inc., 774 F.2d 
1577 (11th Cir. 1985), could be referred 
to simply as Bailey. If a governmental 
body is one of the parties, however, it 
is not appropriate to use the govern- 
mental name as the short form. The Blue 
Book also permits shortening a citation 
to any of the following, after the full 
citation has been given: 


1. Bailey v. Carnival Cruise Lines, Inc., 
774 F.2d at 1579. 

2. Bailey, 774 F.2d at 1579. 

3. 774 F.2d at 1579. 


References to statutes may similarly 
be shortened as long as the short form 
provides clear identification. 42 U.S.C. 
§1983 (1982) is often referred to simply 
as section 1983 in briefs on that topic. 

Certain terms also help the writer 
abbreviate citations. Jd. is the Latin 
abbreviation for idem or “in the same 
place.” “Jd.” indicates that the writer 
is referring to the immediately preceding 
authority. Only when used at the begin- 


D. Wallace 


ning of a citation is “id.” capitalized. 

Supra and infra may be used for 
“above” and “below.” Hereinafter indi- 
cates a shorter name identifies the material 
in subsequent text. Supra, infra, and here- 
inafter are not used to refer to cases, 
statutes or constitutions unless the full 
citation is extremely long. Infra is not 
used for the first reference to any material. 
If id. is appropriate, it should be used 
in preference to supra. Examples: 

Sg 

Bailey v. Carnival Cruise Lines, Inc., 
774 F.2d 1577 (11th Cir. 1985). 
Id. at 1579. 

2. “Supra.” 

G. Gilmore & C. Black, Jr., supra 
p. 6, at 61. 

If the full cite appears on the same 
page, it is not necessary to cite the text 
page again and the cite would read as 
follows: G. Gilmore & C. Black, Jr., 
supra, at 61. 

Student material is indicated by desig- 
nating the type of article. For example, 
Note, supra p. 6, at 300. 

3. ‘‘Hereinafter.’’ [hereinafter 

Certain procedural phrases are also 
abbreviated. “Ex rel.” is used for “on 
the relation of,” “for the use of,” “on 
behalf of,” and similar expressions. “Jn 


re” is used to abbreviate “in the matter 
of,” “petition of,” and similar expres- 
sions. Except “ex rel.,” these phrases are 
omitted when adversary parties are 
named. “Estate of” and “Will of” are 
not procedural phrases and are always 
retained. Examples: 

1. United States ex rel. Smith v. Carter. 

2. In re Will of Smythe. 

Procedural phrases are set apart by italics 
or underscoring. 

If any confusion will result from the 
shortened form, the full citation should 
be used. When checking citations after 
the paper has been completed, the writer 
should ensure that the shortened form 
will assist rather than hinder the reader. 
The writer should also be certain that 
all references are uniform. BJ 


This article was prepared by Jacalyn 
N. Kolk and William D. Wallace. 
Jacalyn N. Kolk is a partner with 
Hilton, Hilton, Kolk & Laing in 
Panama City. She was research editor 
for the University of Florida Law Re- 
view in 1981. William D. Wallace is a 
third-year law student at the University 
of Florida and is the current research 
editor for the Law Review. 
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General Practice 


Creating a State-of-the-Art Law Office: 


Beyond Forms, Beyond Word Processing 


Since law firms first embraced word 
processing, visionary lawyers and legal 
secretaries alike have fantasized that one 
day they would be able to produce all 
the papers necessary to file a lawsuit, 
probate a will, or form a new corporation 
almost at the touch of a button. Can 
current technology even approach this 
dream? Perhaps surprisingly, the answer 
is “yes.” 

Although many firms have partially 
systematized their practice with forms, 
checklists, boilerplate paragraphs and 
other word processing devices, few have 
systematized an entire practice under a 
single umbrella. Yet today a law practice 
can be so completely and effectively 
systematized that 70 percent of the rou- 
tine tasks can be handled instantly by 
a secretary after a brief orientation. 

For example, a secretary can ask a 
new client about 20 questions, and, after 
a brief consultation with an attorney, 
print all documents needed to initiate 
a personal injury case, a dissolution of 
marriage, and most other types of pro- 
ceedings in a matter of minutes. 

The following technique offers a way 
to capture many of the skills of a 
“crackerjack” secretary and make them 
available to anyone within the firm. It 
augments the skills of an average typist 
(including a lawyer who is alone in the 
office on a weekend or evening and needs 
to turn out a pleading) sufficiently to 
turn him or her into a “crackerjack” 
for many tasks. The technique lessens 
the impact of both rapid turnover and 
use of temporary clerical personnel, since 
anyone can master the office system in 
a short time. It also offers increased job 
satisfaction and productivity to secretar- 
ies, allowing them to spend more time 
in direct contact with people (clients, wit- 
nesses, and courthouse personnel), while 
still completing the ever growing typing 
workload. 


by James D. Keeney and Donald M. Papy 


The Technique: Menuing 

This technique the authors describe 
is known as “menuing” — reducing word 
processing work to a sequence of lists 
of choices (menus) which appear on the 
computer screen in an order based upon 
the previous choice selected; each choice 
leads to another directly related series 
of choices. 

One major benefit of the approach 
is that information typed once can be 
used over and over without the need 
for retyping. The secretary is freed from 
remembering endless details and from 
making the same decisions repeatedly. 
Menuing standardizes the firm’s practice, 
freeing the firm from making and ex- 
plaining routine decisions and from depen- 
dence upon particular individuals. Its 
unique utility derives both from its flex- 
ibility and its ease of use. It can be 
implemented gradually, starting with a 
few of the most routine tasks and eventu- 
ally covering 70 percent or more of the 
legal secretary’s routine work. 

Menuing can save time for the secre- 
tary and the lawyer, improve the quality 
of documents, insure up-to-the-minute con- 
formity with court rules and procedures, 
and maximize the firm’s profitability. 


A Menu-Driven Law Office 

Although applicable to any practice 
regardless of size, this article will illus- 
trate menuing in a small general practice 
firm, equipped with microcomputers (such 
as IBM™ PC’s) and high quality word 
processing (such as WordPerfect™). As 
a “menu-driven law office,” the firm has 
programmed its computers so that each 
secretary is presented with a main menu 


- on the computer screen, listing the initial 
choices. A typical main menu based upon 
the firm’s areas of legal practice* would 
look like this: 


Main Menu 

1. Personal Injury 
2. Dissolution of Marriage 
3. Wills 
4. Word processing 

The secretary begins each task by select- 
ing the appropriate area of practice. The 
secretary will then be presented with a 
“sub-menu” offering a second set of 
choices corresponding to the initial choice. 
For example, if the case involved an 
automobile accident, the secretary would 
choose number | — “Personal Injury” 
—and the following sub-menu would 
appear on the screen: 

Personal Injury Sub-Menu 

1. Open new client file 
2. File suit 
3. Prepare document or correspondence 
4. Prepare discovery requests 
5. Prepare jury instructions 
6. Close file 


In the case of a new client, the secretary 
would choose number | — “open new 


*As an alternative, some firms might prefer 
a main menu based upon functions performed 
by the secretary. Such a menu looks like this: 
Main Menu 
1. Letter 
2. Pleading 
3. Brief 
4. Form 
5. Time/ Bill 
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IN THE 
MANAGEMENT 
OF YOUR 
FINANCIAL 
ASSETS. . . 


it's time you looked into 


SCUDDER 


for Investment Counsel 


® SCUDDER has built a 
record of integrity and astute 
asset management since 1919. 


¢ SCUDDER provides objec- 
tive investment services to 
individuals, trustees and in- 
stitutional clients. 


SCUDDER provides _pro- 
fessional alternatives to tra- 
ditional broker or bank in- 
vestment advisory services. 


e SCUDDER strives to de- 
liver the highest levei of 
individual attention, com- 
munication and personal 
service, including a new 
Scudder Funds Center. 


For an informative brochure 
describing Scudder, call or write 
one of the following: 


PETER V. VAN BEUREN 


Vice President - Resident Manager 


EILEEN McCARTHY 


Vice President - Investments 


NORTON V. COYLE, JR. 


Vice President - Investments 


SCUDDER 


150 East Palmetto Park Road 
Boca Raton, Florida 33432 


(305) 395-0040 
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client file” — and the following questions 
would appear on the screen: 


Client’s name, address, and phone 
number 

Date, street location and description 
of injury 

Physician’s name, address and phone 
number 

Hospital name, address and phone 
number 

Police department and case number 

Defendant’s name and address 

Insurance company’s name and address 


The secretary would then type the 
answers and the computer would begin 
printing some or all of the following 
documents depending on the particular 
case: 

Client file folder labels 

Letter to police department seeking the 
accident report 

Letter to hospital seeking records 

Letter to physician seeking records and 
bills 

Demand letter to insurance company 

Envelopes 

Client rolodex cards 

Tickler file cards 


At the time suit is to be filed, it will 
not ordinarily be necessary to add any 
additional information to the file. Rather, 
the secretary will simply select “file suit” 
(choice number 2 on the “personal injury” 
sub-menu) and type the client’s file 
number. After that, the computer will 
immediately print all or some of the fol- 
lowing documents, again, depending on the 
particular case: 

Complaint 

Summons 

Civil cover sheet 

Cover letter to clerk of court 

Envelopes 

Mailing labels 

First set of interrogatories 

First set of requests for admissions 

First request for production of doc- 
uments 

Notice of taking deposition 


The computer performs all of this 
instantly by combining data in the client’s 
file with standard forms, pausing only 
for insertion of additional language if 
the attorney has determined it is required. 

Every document can be saved on a 
disc for later use, either as stored or 
as thereafter changed. Because a com- 
puter can be programmed to incorporate 
new rules of court or firm practice, it 
performs the tasks as an infallible legal 
secretary would while preparing each doc- 
ument with precise accuracy. For exam- 


ple, the computer can be programmed 
to recognize that if the action is a 
negligence complaint being filed in state 
circuit court, the rules of court require 
legal-size paper, the attorney’s Florida 
Bar number, and the state civil cover 
sheet. In contrast, if it were a diversity 
action based upon negligence being filed 
in the United States district court, the 
computer would “know” to print the 
complaint on letter-size paper, to omit 
the attorney’s Florida Bar number, and 
to choose the federal civil cover sheet. 
All of this “knowledge” can readily 
be changed as the court rules change. 
When changes are made, they are made 
once. The changes then become the new 


Because a computer can be 
programmed to incorporate 

new rules of court or firm 
practice, it performs the 
tasks as an infallible legal 
secretary would while 
preparing each document 
with precise accuracy 


practice for all subsequent actions; the 
computer never has to be reminded. 


Setting Up a Menu-Driven Law Office 

An important advantage of the menu- 
driven law office is that it is modular; 
it can be started on a very limited basis 
and then changed and expanded as future 
circumstances warrant. Firms need not 
pass through a period of confusion while 
everyone becomes acquainted with a 
massive new system. 

The first step is to identify the most 
common routine tasks in a particular 
area of practice, like drafting wills, that 
have already been partially automated in 
many offices. Menuing encourages build- 
ing on prior efforts, rather than replacing 
them. To apply menuing to will drafting, 
one starts by making a step-by-step 
analysis of the present process used in 
the firm. The analysis itself helps achieve 
greater efficiency since the firm reviews 
in detail how it currently produces its 
work. 

Once the process has been described, 
an outline is prepared containing the 
specific word processing tasks required. 
The tasks are then altered, combined, 
and restructured for improved efficiency. 
Finally, the entire process is reduced to 


a single step: “prepare will,” which 
becomes the first menu choice on the 
“wills” sub-menu. This portion of system 
development can be done by anyone — 
secretary, paralegal, attorney, or legal com- 
puting consultant — who is familiar with 
the computer and the word processing 
program. 


Expanding the Menu-Driven 
Law Office 

When the first task such as will prepara- 
tion has been completed, the menu-driven 
law office can quickly start to grow into 
a full-fledged system for relegating all 
similar tasks to the computer. The main 
menu may initially be quite limited: 

Main Menu (Stage 1) 

1. Wills 
2. Word processing 


However, as other tasks are automated, 
the menu will expand. The new main 
menu might then look like this: 
Main Menu (Stage 2) 
1. Wills 
2. Personal Injury 
3. Dissolution of Marriage 
4. Word processing 


Each choice would have a sub-menu asso- 
ciated with it. 

The technique is flexible. Small tasks, 
as well as larger ones, may be automated, 
in whole or in part, and added to the 
menu in any order as time and other 
resources permit. When a menu geis too 
large, it can be broken down into sub- 
menus. Tasks may be restructured. For 
example, the boilerplate will form can 
be changed or the questions can be 
revised. As each task is automated, the 
next becomes faster, cheaper, and easier 
to automate. 

The firm will notice that the speed 
with which documents are produced 


gradually increases as both attorneys and 
secretaries are increasingly freed from 
tedious routine tasks and given more 
time to rethink their systems of doing 
things and to work on other areas of 
practice not already systematized. 


Beyond the Menu-Driven Law Office 

The future of legal computing is arti- 
ficial intelligence. As the next generation 
of more powerful computer chips becomes 
widely used and memory capacity in- 
creases even further, expanding and main- 
taining the menu-driven law office will 
grow even easier. Soon microcomputers 
will be able to recognize patterns, learn 
from their mistakes, and apply their new 
knowledge to future activities. For exam- 
ple, if the spelling of a name is corrected 
in one document, the computer will 
“notice” that the word being changed 
is a name, deduce that the spelling was 
originally taken from a client file sheet, 
and ask the secretary to confirm that 
the new spelling is the correct one. If 
so, it will inform the secretary that, unless 
told not to do so, it will automatically 
change the spelling in the client data 
file itself, make note of the change for 
audit trail purposes, and use the new 
spelling prospectively in all documents 
it creates. All of this will be accom- 
plished without anyone having to specif- 
ically program the computer to take these 
actions in this context, as would be 
required today. 

Law firms that embrace the menuing 
concept now will be well positioned to 
take early advantage of this even more 
powerful technology, which is just over 
the horizon. 


Conclusion 


Menuing is a technique for systemati- 
zing an entire practice. It achieves signif- 


icant benefits by organizing a practice 
in the most efficient manner, and can 
be introduced gradually, building upon 
prior efforts. Secretaries and attorneys 
gain more time to perform those tasks 
which require creativity and human con- 
tact. And, finally, it is reassuring that 
menuing is readily adaptable to future 
needs and technology. Bj 
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SAVE 
$200 


per couple 
on Concorde return. 
Book before 
February 15, 1987 bee 
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July 15 to 24, 1987 
Nonregimented Deluxe Adventure 
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Sail the Last of the Great Superliners— 


The Queen Elizabeth 2 
New York to London 
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The Ultimate Travel Experience 


For many years, discriminating travelers have known that 
a transatlantic crossing was the most exciting and 
glamorous way to get to Europe. 


Now you can relive this leisurely tradition of bygone days, 
when getting there by ship was more than half the fun. 


Experience the thrill of sailing out of New York Harbor 
past the newly refurbished Statue of Liberty. Relax for 
five glorious days aboard the QE2, acknowledged as the 
greatest ship in the world. 


This is the last of the great superliners and the most 
talked about ship of our time. 


Newly Refurbished For 1987 


By the time of your cruise, the Queen Elizabeth 2 will be 
completely refurbished. One hundred and fifty million 
dollars will be spent this winter to transform this great 
ship from stem to stern. During the five months in 
drydock, all public areas and staterooms will be 
redecorated, making the QE2 one of the most exciting 
€ruise experiences afloat. 
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..Fly the 
Concorde 
Home 


Jueen Elizabeth 2 


Rated Five Stars... 
The highest rating of any 
cruise ship. 

JE2 is the perfect blend of old- 
world traditions and luxurious 
contemporary facilities. She stands 
13 stories high, measures 963 feet 
from stem to stern—67,000 tons of 
prandeur. Four fabulous restaurants, 
12 delightful public rooms and 900 
staterooms complete this resort city 
at sea. 


Spacious staterooms have been 
meticulously designed and 
sumptuously decorated. All have 
individual climate controls and 
private bathrooms. 


And on the QE2 there is a crew of 
nearly 1,000 to attend to your every 
need. Service is always within easy 
reach. Simply push a button and 
your courteous steward is ready to 
take your orders. 


Don’t miss the QE2 experience... 
the eighth wonder of the world. 


AGS 


Five-Star Restaurants and 


Single-Seating Dining 


QE2 is a dream environment 
offering all the fun and facilities 
of your favorite city, with none of 
the drawbacks. 


An endless list of activities, 
entertainment, sports, parties and 
shops await you aboard the QE2 
both day and night. 


You'll dance under the stars at the 
lavish Magrodome Indoor/Outdoor 
Center. Experience ‘‘theater-in-the- 
round”’ at sea and scintillating late- 
night disco. Shop at QE2’s own 
sea-going branch of the famed 
Harrods of London. 


A World of Activities 

Stop by the ship’s casino and try 
your luck at the roulette wheel, or 
take on one of the friendly 
blackjack dealers. 


There’s the Queen’s very own 
version of the famous Golden 
Door Spa at sea. Indoor and 
outdoor pools. A gymnasium. 
Saunas. A computer learning 

i center. Paddle tennis. A 530-seat 

i cinema showing the latest movies. 
A 3,000 volume library. And, 

i believe it or not, much, much 
more. 


Dining in any of the QE2’s three 
restaurants is a complete sensory 
experience. And single-seating 
dining—the very hallmark of 
luxurious ocean travel—allows you 
to savor the fine food, atmosphere 
and impeccable service at your 
own pace, each and every meal. 


Antoinette DeLand, author of 
Fielding’s Worldwide Cruises guide, 
has awarded the coveted Five-Plus 
Star rating to the Queen’s Grill 
and Columbia Restaurant. She 
gave the Five-Star rating to the 
Tables of the World Restaurant. 
She found the QE2 cuisine to be 
on par with the world’s top-rated 
restaurants. 


You'll dine leisurely while delighting 
in caviar, smoked salmon, Beef 


Wellington and Canard a l’Orange— 
just to name a few. 


Columbia Restaurant 


The Queen’s Grill and Lounge 
This superb restaurant has literally 
become a legend in its own time, a 
dining room that can hold its own 
with the best New York, Paris, 
London and Rome have to offer. 
The team of outstanding chefs has 
seen to it that the Queen’s Grill 
has a worldwide reputation for 
superb cuisine. 


The Columbia Restaurant 

This spacious dining room has 

been decorated in a stunning pink 

motif, with soft beige, gray and 

white accents. Mirrored and suede 

wall coverings, plus tasteful 

artwork create a delightful eating 
environment. | 


Tables of the World Restaurant 
Tables of the World Restaurant, 
located high atop the ship, is a 
lovely, spacious dining room 
artfully designed in five distinct 
sections. The decor of each area 
represents a different part of the 
world. 


Restaurant assignment depends 
upon the stateroom category you 
select. 


Tables of the World Restaurant 
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Four Nights in kee 


LONDON 


London is one of the world’s most 
exciting capitals, swinging and 
sophisticated. In its museums, 
buildings and streets are the 
history of an empire and pageantry 
without equal. 


London has the finest theater in 
the world, double-decker buses, 
6,000 pubs and Piccadilly Circus. 
It’s a world of outdoor street 
markets, antique stalls and the 
cockneys of the East End. 


Shop in fashion-setting King’s places like Stratford-upon- 
Road boutiques and Harrods, Avon, Eton, Windsor and 
a department store with an Blenheim. 


elegance all its own. Dine in It’s high hat and tails at the 
restaurants of every nationality. aces ‘strawberries with thic 


Explore 600-acre Hyde Park, eam and a Di 
: pint of bitter at 
the River Thames and the 13th-century country pub. It’ 


Tower of London, where 
many a Briton lost his head. 
Bese Four nights at the deluxe 
Britain is also the legendary ppt man Inter-Continental 
countryside of Wordsworth, Hotel. 


Churchill and Shakespeare, of 


Specially Priced 
Option: Fly the 
Concorde Home 


Make your trip even more exciting by taking a Concorde 
flight home from London in half the normal time. 


The Concorde lets you travel at twice the speed of 
sound, cutting time across the Atlantic nearly in half. 
You'll fly to New York at 1,350 mph on the all first- 
class supersonic jet. Flight time is only 32 hours. 


The Concorde is a travel experience not to be missed. 


Space on the Concorde is limited and not everyone can 
be accommodated. Please be sure to reserve your 
supersonic flight home now. Regular fare, $2316 per 
person, your price, only °799 per person. 
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Dptional 
our-Night Trip Extensions 


RELAND ENGLISH 


COUNTRYSIDE 
& SCOTLAND 


York and Edinburgh 


njoy the Best of Ireland up your family tree. Pass half- 
xperience the forty shades of timbered houses and quaint 


preen on the legendary Emerald villages on the Ring of Kerry. 
sle. Watch the magical names of 


istory and myth come alive. Top off your Dublin fling at a 


typical Irish cabaret. Fiddles fly 
ly to Dublin’s ‘‘Fair City.’ See and happy feet dance the jig in 
he haunts of Joyce, Keats and your honor. 

Yates. See the ancient Book of Kells. 


hop for crystal, knits and woolens. We’ve included two of Ireland’s 


finest hotels: The Berkeley Court 


urn the legends to reality in Hotel in Dublin and Hotel Dunloe 
Blarney Castle, Cashel, Limerick Castle in the Killarney Lake 
and the Vale of Tralee. Country. Return to the USA from 
Shannon. $499 per person 


iss the Blarney Stone, sightsee by 


Explore Beautiful Yorkshire and 

the train from London’s Kings 
Meet the people of Ireland Cross Station. Cross the lovely 

English countryside to the ancient 
city of York. Massive stone walls 
encircle the medieval city of 
narrow alley streets and old 
buildings with leaning gables and 
crooked timbers. Overnight at the 


charming Crest Hotel. 


The next day, board the train for 
the trip to Edinburgh. Centuries- 
old Edinburgh Castle perches on a 
cliff high above the city. Below are 
Princes Street and its museums, 
shops and hotels. Stay at the 
George Hotel. 


Take a full-day excursion into the 
Scottish Highlands, a land of lakes 
and heather-strewn hillsides. Then 
relax at a special Scottish Evening 
Dinner Party while dancers and 
pipers entertain. Return to USA via 
Shannon. $599 per person 
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beautiful Irish Countryside 


Southampton/London 


Queen Elizabeth 2 
and London 


Here’s What Is Killarney 
Queen Elizabeth 2 @ Flight from London to New York 


iy MEP : @ One night at the Crest Hotel 
® A five-night transatlantic crossing via British Airways or . 


@ American breakfast 
aboard the QE2, the last of the 


great superliners, from New York to Optional Concorde Flight Edinburgh, Scotland 


Southampton/London @ Make your trip even more exciting @ Transfer by first class train from 
® All staterooms are spacious and by taking a Concorde flight home York to Edinburgh 

meticulously designed for the finest from London in half the normal @ Three nights at the George Hotel 

cruising comforts time—$799 per person @ American breakfast each morning 
® Each stateroorn has private facilities ‘ @ Edinburgh City Tour 

with tub and/or shower Four-Night @ Full-day excursion through the 


® Dine in five-star restaurants, whose 


cuisine is on par with the world’s Optional Tr Ip Extensions: ®@ Scottish Dieses Dinner Party with 


top-rated restaurants A. IRELAND $499 per person entertainment 
® Leisurely single-seating dining in Dublin double occupancy 
the Queen's Grill, Columbia @ Two nights at the Berkeley Court 
Restaurant or Tables of the World. Hotel eh or Plus, Many Extras: 
Restaurant assignment depends on = @ American breakfast each morning = @ Experienced Travel Director with 
stateroom category choice. (Full @ Irish Cabaret Dinner Party you from New York 
ship capacity may require two @ Dublin City Tour . @ Hospitality Desk and local hosts to 
seatings in Tables of the World.) - @ Half-Day Irish Countryside ~ assist you in each city 
@ Private INTRAV Welcome Cocktail Excursion @ All airport/ship/hotel/train transfers, 
Party j @ Transfer to Killarney via Cashel, including tips to porters in the 
@ Dance under the stars at the lavish lunch included British Isles 
at sea and scintillating late-night Cutie badge 
disco a ip i i 
: @ American breakfast each mornin @ Full pretrip information and 
Dinner at the Dunloe Castle Hotel assistance provided by INTRAV 
department store, Harrods of London @ Full-day Ring of Kerry Excursion ®@ Children, 11 years or younger, 
@ INTRAV Cruise Director to assist you @ Transfer to Shannon airport via receive a $125 reduction 
e —— from Southampton to Tralee and Limerick @ Automatic $100,000 Flight Insurance 
ndon Policy f h INTRAV 
B. ENGLISH COUNTRYSIDE and 
ondon SCOTLAND $599 per person @ 


Optional insurance coverage is 
available for Baggage, Accident and 
Trip Cancellation/Interruption at 


@ Four nights at the deluxe Portman York, England 
Inter-Continental Hotel near 
Oxford Street, convenient for 


double occupancy 
@ Transfer from London, via first 
class train, through the English 


; ial low-cost group rates 
shopping countryside to historic York or sis 
@ American breakfast each morning 
@ Specially priced, optional DECK 2 
sightseeing excursions to Stratford- DECK 3 
upon-Avon/Blenheim Palace and DECK 4 
Windsor/Eton. 


RESPONSIBILITY: INTRAY, its affiliated and subsidiary companies and agents act only as agents for the tour participants in regard to Pp dati food and other goods and services provided to the tour participant and assume 
No liability or responsibility for any injury, damage, loss, accident, delay or irregularity with respect to persons or property occasioned by any cause whatsoever, whether direct or indirect, beyond INTRAV’s control. All coupons, exchange orders, 
receipts, contracts and tickets shall be deemed to be consent by the tour participant that they constitute the sole contract for any such goods and services and are a contract solely between such hotels, airlines, owners or contractors and the 
tour participant. INTRAV reserves the right to change the itinerary of the tour without prior notice to the extent that any accommodations, transportation, food or other goods or services offered cannot be supplied due to delays or any other causes 
beyond the control of INTRAV and no refunds will be granted when INTRAV’s best efforts cannot supply such accommodations, transportation, food or other goods or services or comparable alternatives thereto. If the tour is cancelled by INTRAV 
for any reason including cancellation due to an insufficient number of tour participants, INTRAV shall have no liability beyond the refund of all deposits made and monies paid to INTRAV by tour participants. INTRAV reserves the right to increase 


the tour price in the event of cost increases due to changes in air fares, currency f i or fuel harges and all such increases are to be paid to INTRAV by the tour participant upon notice to the tour participant of such i within 
two weeks after such notice. Final payment of all tours is due 79 days prior to the departure date. If the tour participant decides to cancel his or her reservation for any reason, he or she is entitled to a refund of all monies paid to — if such 
cancellation or claim for refund is in writing, addressed to INTRAV, and received by INTRAV at least 70 days prior to the scheduled date of dep , but otherwise, the tour participant is not entitled to a full refund for such 


occurring within 70 days prior to departure are subject to a cancellation fee of 50% per tour participant unless the accommodations can be resold in which case a cancellation fee of $50 per tour participant for administrative costs will i assessed. 
INTRAV reserves the right to decline, accept, or retain any tour participant as a participant of the tour at any time. If any tour participant is removed from the tour, a proportionate refund for unused services shall be made by INTRAV. The carriers 
concerned are not to be held responsible for any act, omission, or event during the time tour participants are not aboard their conveyance. The passenger tickets in use by the carriers, when issued, shall constitute the sole contract between the 
carriers and the purchaser of these tickets, the tour participant and/or passenger. These tours may be sold in conjunction with the service of any IATA airline. Deposits paid by tour participants indicate acceptance of the above terms and conditions 
of travel. Domestic air fares are subject to applicable cancell jation fees and are not included in the trip cancellation fee above. The price of your Queen Elizabeth 2 and London is based on varied promotional air fares. Effective September 15, 1986. 
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INTRAV—THE FINEST IN DELUXE TRAVEL 
For the past 28 years, INTRAV has provided the most convenient way to travel _ continue to offer only the best hotels, ships and restaurants. Our price includes 
in deluxe comfort, without all the bother and extra expense of individual travel. the many first-class amenities and personal services which make your vacation 
Our name has come to represent excellence, reliability and quality in group travel. | so much more enjoyable and give you value for your travel dollar. You enjoy travel- 
No other company has more repeat travelers year after year. We __ ing with people of your own professional and social background. 


BESS e eee RETURN THIS COUPON TODAY BEB eee 
The QE2 sails from New York at 3:00 p.m. 
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Tax Law Notes 


Recent Development in Florida State 
‘Taxation: The Proposed Taxation of Services 


by Cass D. Vickers 


While a number of significant changes 
in Florida state taxation have transpired 
during the last few months, the most 
prominent by far was the enactment of 
Ch. 86-166 (CS/HB 1307), Laws of 
Florida, calling for the imposition of the 
Ch. 212 sales tax to “the consideration 
for performing or providing any service.”! 
An appreciation of this legislative devel- 
opment demands some understanding of 
Florida’s overall revenue needs and 
sources. 

Historically, Florida’s tax burden has 
been low in comparison with other states 
and the national average. For 1985, for 
example, per capita state taxation was 
just under $694, compared to the U.S. 
average of $902, ranking Florida lower 
than all but six of the 50 states.? In the 
absence of a state personal income tax, 
one of only a half-dozen states without 
such a tax, Florida relies more heavily 
on sales tax revenues than most other 
jurisdictions.? State sales tax collections 
of $4.3 billion accounted for nearly 54 
percent of 1985 tax collections in Florida 
and dwarfed the next highest source of 
revenue, the corporate income tax by 
nearly a 10 to | margin.4 Faced with 
cuts resulting from the Gramm-Rudman- 
Hollings deficit reduction act, increasing 
pressure from local government to replace 
lost federal revenue-sharing funds, 
heightening demands to fund infrastruc- 
ture and other growth management 
needs, and reluctant to increase the rate 
of taxation in an election year, the 1986 
Legislature responded by enacting legisla- 
tion intended to expand the sales tax 
base. 

In form, Ch. 86-166 purports to repeal 
the “exemption” for services effective July 
1, 1987, and provides for the appointment 
of a 2l-member commission to review 
the “public policy and fiscal impact” of 
all exemptions from the Part 1, Ch. 212 
tax, including the services “exemption.” 


The act sets forth criteria’? to be used 
in evaluating exemptions and requires 
recommendations regarding the taxation 
of services prior to the 1987 session and 
for other exemptions before the 1988 ses- 
sion. Nowhere is the term “services” 
defined, but the commission is admon- 
ished to “examine the applicability of 
the use tax and the definition of the 
tax base of certain service industries,’ 
though the service industries referred to 
are unspecified. The taxation of services 
is estimated to yield additional revenues 
of $1 to $3 billion in 1987, depending 
upon the resulting coverage.? The Depart- 
ment of Revenue has estimated that tax- 
ation of accounting-related and legal 
services alone would have produced more 
than $200 million during FY 1986-87. 
Initially it must be said that this change 
is not properly characterized as the repeal 
of an existing exemption. Apart from 
the portions of Ch. 212 imposing the 
tax on admissions, transient rentals, 
rentals of real property, and telecom- 
munication services, the sales tax law 
is a tax on the sale (or use) of tangible 
personal property. It was never intended 
to cover the provision of services gener- 
ally, except where incidental to and 
included in the price of such personalty, 


although §212.08(7)(d) does speak to 
exempting “professional, insurance, or 
personal service transactions which in- 
volve sales as inconsequential elements 
for which no separate charges are made.”!° 
Instead, the taxation of services represents 
a new form of taxation, the many implica- 
tions of which have yet to be resolved. 


Constitutional, Statutory and Tax 
Policy Issues 

The proposal gives rise to a staggering 
variety of constitutional, statutory and 
tax policy issues. At the threshold is 
the constitutionality of the proposed tax 
under Art. VII, §5(a) of the Florida Con- 
stitution prohibiting taxation of the 
income of natural persons. While an 
excise tax upon the privilege of providing 
services within the State of Florida mea- 
sured by the consideration received may 
sound like something different from a 
tax upon that individual’s income, the 
difference, for an individual whose income 
is derived solely from his services, may 
lie only in the absence of any deductions, 
i.e., the services tax would be levied on 
a gross basis. To the extent that deduc- 
tions are permitted, the tax even more 
clearly resembles an income tax. 

Interpreting the predecessor to Art. 

VII, §5 of the Florida Constitution, the 
Florida Supreme Court held in Gaulden 
v. Kirk, 47 So.2d 567, 574 (Fla. 1950) 
(a transient rentals tax case) that the 
Ch. 212 tax was not a prohibited income 
tax, saying: 
Although the tax is determined upon the price 
charged for the merchandise or services, it 
is not a tax upon the personal property or 
services, but upon the privilege of selling the 
same and it is measured by the extent to 
which the privilege is enjoyed. 

While it remains to be seen whether 
the extension of the tax to services 
requires a different result, the court’s 
gratuitous reference to services may prove 
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haunting. One of the relevant conceptual 
anomalies in the sales tax is that it pur- 
ports to be a tax on the dealer’s privilege 
of engaging in business, but the incidence 
of the tax is on the consumer — the 
dealer, as an agent for the state, merely 
collects the tax from the purchaser. 

The proposal to tax services may also 
import nexus questions under the due 
process clause of the 14th amendment 
to the U.S. Constitution, which generally 
proscribes extraterritorial taxation. If a 
Georgia architectural firm renders ser- 
vices in connection with the construction 
of a Florida office building, what mini- 
mum contacts will support an effort by 
the state to tax those services? In addi- 
tion, the commerce clause, proscribing 
burdens against interstate commerce, may 
impose limits on the state’s power to 
tax services reaching across state lines. 
Taking the foregoing example, if some 
of the Georgia firm’s services are rendered 
in Florida and the rest in Georgia, must 
the tax be limited to the part of the 
consideration received for the Florida ser- 
vices? Is some allocation or apportion- 
ment scheme implied? Even if the com- 
merce clause imposes no such require- 
ments, would not such a division of the 
tax base follow from a reading of 
amended §212.05 as taxing only the con- 
sideration received for performing or pro- 
viding any service in this state? Although 
that statutory limitation is not expressly 
set forth, the Ch. 212 tax is imposed 
for the privilege of engaging in business 
in Florida. Finally, any scheme of taxa- 
tion which taxes some services while 
exempting others is subject to challenge 
on grounds that the classification dis- 
criminates arbitrarily in violation of the 
guarantee of the U.S. Constitution to 
equal protection of the laws. 

As for statutory issues, Ch. 86-166 raises 
more questions than it answers. Many 
of them derive from the intention of 
incorporating a new form of tax — on 
services — into a statute concerned prin- 
cipally with the sale of items of tangible 
personal property. For example, will the 
tax be limited to those services provided 
on a “retail” (end-consumer) basis? As 
written, the taxation of “any service” 
leaves no room for differentiating retail 
from other services. Ch. 212 contains a 
host of provisions intended to assure that 
the sales tax does not pyramid, but cap- 
tures only the end retail sale. Among 
them are the provisions exempting sales 
for resale,'' occasional or isolated sales,!2 
the definitions of “retail sales,”!3 “busi- 
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ness,”!4 and “dealer,”!5 and the express 
prohibitions against the pyramiding of 
the tax.!6 

A major tax base issue that will have 
to be addressed at an early point is the 
application of the tax to services provided 
by employees. Without appropriate lim- 
itation, the tax would apply to the consid- 
eration received by an employee for his 
services, even though that cost is factored 
into the sales price or consideration 
received by the employer, the end price 
or consideration in either event being 
taxable in full. Such a system puts the 
employee in the awkward position of 


The study must further 
consider an increase in the tax 
rate, user and impact fees 
and taxes, a gross receipts 
tax, a value-added tax, 
and even that dreaded 
tax to which so many 
other states have 
turned, the 
personal income tax 


collecting taxes on his wages from his 
employer, and has the state in the posi- 
tion of contending with some 4 million 
employees!’ as registered “dealers.” On 
this same score, are partners to be treated 
as providing services to their partnership, 
or will the tax take an entity approach 
and tax only the consideration which 
the partnership itself realizes?!® What if 
the partnership is not engaged in the 
provision of services or the sale of tangi- 
ble personal property and so would not 
otherwise be taxable on its receipts? 

The exclusion of in-house services, on 
the other hand, poses some equally diffi- 
cult questions. On what rational basis 
can the engagement of nonemployees 
to perform services which might be per- 
formed in-house be distinguished from 
employee services? Consider, for exam- 
ple, the engagement of temporary clerical 
assistance, private law firms, or outside 
business consultants. Some consideration 
must also be given to the prospect that 
taxing third-party services while ex- 
empting employee services discriminates 


in favor of those businesses substantial 
enough to secure such services on an 
in-house basis and that such a scheme 
will discourage the use of independent 
services by putting them at a competitive 
disadvantage. !9 

A number of other statutory consider- 
ations are apparent. How, if at all, is 
the sale for resale exemption to apply 
to services? How will the resale exemption 
and the other anti-pyramiding provisions 
apply where services are rendered as a 
component”? part of the cost price of 
taxable personal property?! Are services 
which are a part of producing exempt 
tangible personal property, such as those 
associated with fabricating items for use 
in research and development activities,2? 
nonetheless taxable? What of services asso- 
ciated with a sale for resale of tangible 
personal property? Will compensated ser- 
vices to charitable nonprofit organiza- 
tions or governmental agencies be tax- 
able?23 May (or must) the taxpayer 
segregate consideration received partly for 
taxable services from the balance of the 
consideration if it would not otherwise 
be taxable, as for example with the sale 
of automobiles and insurance? If em- 
ployee services are taxable, does the “con- 
sideration” on which they are taxable 
include fringe benefits, such as the use 
of company automobiles, health and acci- 
dent insurance coverage, workers’ com- 
pensation benefits, and retirement plan 
contributions? Is a bartender, waitress 
or parking attendant obligated to collect 
the tax on tips received in the course 
of employment? 

The traditional exemption for occa- 
sional and isolated sales, part of the 
scheme for assuring that only those 
engaged in the business of making retail 
sales are subject to the excise tax, also 
implies some challenging translation prob- 
lems for an all-inclusive services tax. In 
the absence of limiting legislation, the 
infrequent domestic servant and the neigh- 
borhood youth who cuts lawns or washes 
cars will be dealers obliged to collect 
the tax or face personal liability for it. 


Other Applicability Questions 

Other applicability questions occur as 
well. Will there be a complementing use 
tax on services??4 If so, the use of one’s 
own services, for example in assembling 
or repairing an item of tangible personal 
property, must surely be taxable since 
the purchase of those services from 
another would be subject to tax. If the 
person who provides the services fails 


to collect the tax, will the person bene- 
fitted by the services be liable for the 
tax as a “user” of them, and if so, which 
party has primary liability?25 Will the 
purchaser of a business face transferee 
liability for taxes on services rendered 
by the transferor??6 Does the tax liability 
arise when the services are rendered or 
when the consideration is received (or 
at some other time)?2? If the tax is due 
before receipt of the consideration in 
full, what provision will be made for 
refunds or credits on bad debts or 
uncollected sums subsequently returned?28 

As any brief consideration of Ch. 86- 
166 makes clear, Ch. 212 will require a 
substantial rewrite if it is to serve as 
the medium for taxing services. Without 
more, the sunset course on which this 
legislation has set sail will lead the ship 
of state to its predictable destination — 
the dark. In dealing with ihis tax proposal, 
the Sales Tax Study Commission and 
the legislature must reckon not only with 
such legal and conceptual issues as those 
outlined above, but with sundry tax policy 
concerns as well. The effect of this 
proposal on employment opportunities 
and business location/expansion decisions 
must be assessed. At the outset, there 
is the question of the propriety of apply- 
ing the tax to the consumption of services 
by businesses, at least when those busi- 
nesses are engaged in activities which 
are themselves taxable or which serve 
needs considered vital to the state’s inter- 
ests. The effect of federal tax reform 
must also be taken into account; even 
with lower rates, the repeal by H.R. 3838 
of the deduction for sales taxes will make 
the tax more burdensome for many indi- 
viduals. 

As a regressive tax, the application 
of a sales tax to “essential” services (assum- 
ing that term can be defined) must be 
questioned.2? Inasmuch as the proposal 
is driven predominantly by revenue needs, 
there is also the question whether a tax 
on services bears any correlation to the 
demands for revenue. Answering that 
question requires that the revenue needs 
first be identified, both as to type and 
cost.3° Is, for example, a tax on services 
an appropriate response to mounting 
infrastructure costs? Finally, a services 
tax must be balanced against alternatives. 
That analysis must start with decisions 
as to what reductions in governmental 
expenditures can be achieved. It must 
include looking at a broadening of the 
sales tax base by repeal of true exemptions 
rather than the extension of the tax to 


services. From a policy standpoint one 
must question the addition of services 
to a list of taxable transactions already 
riddled with exemptions for various items 
of tangible personal property. The study 
must further consider an increase in the 
tax rate, user and impact fees and taxes, 
a gross receipts tax, a value-added tax, 
and even that dreaded tax to which so 
many other states have turned, the per- 
sonal income tax. It is already being 


suggested that H.R. 3838, by retaining 
the deduction for state income taxes, 
points Florida in that direction, though 
one must consider the strong possibility 
that the loss of this federal tax deduction 
will soon follow. Whatever its final form, 
the proposal for taxing services protends 
a debate which will be vocal, extended 
and well worth following. ay 


' Section 3 of Ch. 86-166, adding paragraph 
(j) to FLA. Star. §212.05(1). 
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2 How Does Florida Compare? A Look 
at State Taxes, Florida Tax Watch, Inc., pp. 
1-3 (July 1986). 

3 Only two states rely more heavily on 
the sales tax than Florida. /d. at p. 5. 

4 Td. at p. 1. 

5 The State Comprehensive Plan Commit- 
tee, in its Interim Report to the 1986 Legisla- 
ture, recommended, among other things, that 
the legislature “broaden the State of Florida’s 
sales and use tax base by repealing [via the 
sunset process] many of the existing sales and 
use tax exemptions.” p. 2. Perhaps in the 
spirit of compromise, the recommendation calls 
for such repeals to be consistent with making 
the tax “less regressive and achieving the State 
of Florida’s goals for economic development.” 
But it specifically observes that “[t]he pattern 
of taxing services runs counter to the shift 
in our economy from product to service-based.” 
Id. 

6 Section 9 of Ch. 86-166. 

7 The criteria include the exemption’s 
economic impact, its relation to state tax and 
other policies, the review of an exemption 
as a direct appropriation of state funds, its 
efficiency in promoting a particular industry 
or group, and the ongoing validity of the 
original reasons for which the exemption was 
created. Id. 

8 Id. 

9 Point/Counterpoint, Florida Chamber of 
Commerce, p. 15 (June 1986). 

10 The law does tax the sale of “information 
services” where a tangible product is furnished, 
FLA. STAT. §212.08(7)(d)(2), and certain tele- 
communication, wired television and telegraph 
services, FLA. STAT. §212.05(1)(e). 

Pia. Star. §212.02(3)(a). 

12 FLA. STAT. §212.02(5). 

13 FLA. STAT. §212.02(3). 

14 FLA. STAT. §212.02(9). 


1S FLA. STAT. §212.06(2). 

16 FLA. STAT. §§212.081(3)(b) and 212.12(12). 

'7 Department of Revenue estimate. 

'8 In either event, would a partner’s “consid- 
eration” be the distributions to him or his 
distributive share of partnership profits for 
federal income tax purposes? If the latter, 
how will the tax apply when there are losses? 

19 Significantly, the other states which tax 
services exclude employee services. Hawaii’s 
tax does not reach “amounts received as sal- 
aries or wages for services rendered by an 
employee to an employer.” HAWAII REV. STAT. 
§§237-7 and 237-24 (1984). New Mexico’s stat- 
ute expressly exempts wages. N.M. STAT. ANN. 
§7-9-17 (1986-87). Iowa’s tax excludes from 
the definition of “services” those services per- 
formed for an employer, (IOWA CODE §422.42, 
IowA CODE ANN. (1986)) and South Dakota’s 
statute states that “services rendered by an 
employee for his employer are not taxable.” 
S.D. CopDIFIED LAW ANN. §10-45-4.1 (1986). 
The problems associated with discriminating 
between in-house and outside services not- 
withstanding, Florida is likely to follow suit. 

20 The sale of industrial materials which 
become a component or ingredient of tangible 
personal property for resale is exempt from 
tax. FLA. STAT. §212.02(3)(c). 

2! The decision in American Video Corp. 
v. Lewis, 389 So.2d 1059 (Fla. Ist D.C.A. 
1980) may suggest the answer. There a cable 
television provider sought a refund of sales 
tax paid on the purchase of certain items 
used on the customers’ premises. The taxpayer 
contended that the charge to customers 
included consideration for the rental of such 
items and that they were therefore purchased 
under the sale for resale exemption. The court 
disagreed, saying that there were two taxpayers 
and two taxable transactions — the purchase 
of the items by the company and the provision 
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of television service to the customer. Jd. at 
1061. 

22 FLA. STAT. §212.052. 

23 FLA. STAT. §§212.08(6) and 212.08(7)(a) pro- 
vide certain exemptions for sales and leases 
to government agencies and specified religious, 
charitable, scientific, educational and veterans 
organizations. 

24 The conventional purpose of the use tax 
is to insure against the purchase of items 
out of state, at a lower or no tax, for use 
in the state; in-state dealers would otherwise 
be at a competitive disadvantage and the sales 
tax too easily avoided. Considered in that 
light, the use tax is of dubious applicability 
in the services arena. If a service is rendered 
outside the state, how conceptually can it be 
used within Florida? If it is rendered within 
the state, it will ordinarily be subject to tax 
regardless of the provider’s domicile. 

25 See FLA. STAT. §§212.06(2)(d) and 212.07(9). 

26 See FLA. STAT. §212.10. 

27 FLA. STAT. §212.06(1)(a) imposes the sales 
tax “as of the moment of sale,” even when 
made on a credit, installment or deferred pay- 
ment basis. 

28 See FLA. STAT. §§212.095 and 212.17. 

29 At this juncture, one would predict a tax 
on selected services at most. It is difficult to 
imagine, for example, with health care costs 
rising so rapidly, that the legislature would 
compound the problem by adding a five per- 
cent tax to physicians’ fees or other medical 
services. 

30 The State Comprehensive Plan Commit- 
tee’s Interim Report, supra note 5, pointedly 
noted that “[n]Jo statewide inventory of 
infrastructure exists” and that a determination 
of future infrastructure needs should be first 
priority business. p. 4. 
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Government Lawyer 


Employer’s Price for Polygraph 


by Linda Renate Hughes 


An employer, public or private, may 
require its employees to submit to a 
polygraph examination. Three legal con- 
sequences of such a request are possible: 

(1) A public sector employee may sue 
under Federal Section 1983 action (“color 
of state law used to deprive individual 
of rights”) or a constitutional action based 
on due process or invasion of privacy 
(particularly if responses are publicly 
released or placed in employment rec- 
ords). When criminal activity is involved, 
ordered polygraphs are permissible so 
long as fifth amendment rights are not 
waived and the results are not the sole 
ground for discipline.! Polygraph question- 
ing should be limited to work-related 
topics. General “control” questions asked 
for a specific purpose are permissible.” 
President Reagan’s National Security 
Directive ’84 authorized federal agencies 
to conduct relevant, nonpersonal poly- 
graphs in “leak” investigations.3 

(2) If a union is involved, the collective 
bargaining contract must be carefully 
reviewed. In a union environment, poly- 
graph use is a mandatory bargaining sub- 
ject, so employers are generally prohibited 
from unilaterally imposing the polygraph 
examination as to bargaining unit mem- 
bers.4 

Requesting a union employee to take 
a polygraph usually results in arbitration 
and the reported decisions are not uni- 
form. The benchmark seems to be that: 
“Employees occupying special positions 
of trust with regard to security matters 
are generally obliged to provide all perti- 
nent information sought by their master.”> 
Thus, it is inappropriate to require 
polygraphs of low-level employees, ap- 
proaching irrelevant areas. The higher 
status the position and the more limited 
the questioning, the more likely that the 
use of polygraph would be approved. 

(3) Both public and private employees 
may refuse the examination. The em- 


COURTROOM 1 


ployer’s rights after the refusal depend 
on a number of factors. The Florida 
Supreme Court in Farmer v. City of Fort 
Lauderdale® ruled that a police officer 
may not be discharged for his refusal. 

Before predicting either (1) that the 
Farmer rule is limited to the facts or 
(2) that it would extend to all public 
disciplinary action, a review of Farmer 
is necessary. The Farmer rule may apply 
only to police officers although the court 
did not focus on Farmer’s job title, but 
focused on the polygraph’s unreliability.’ 

The specific question certified to the 
Florida Supreme Court was: “Can a 
police officer be compelled to submit 
to a polygraph test when he is a suspect 
in a criminal investigation without 
granting him immunity from all penalties 
or forfeiture?”’ Farmer only prohibits dis- 
charge; it does not prohibit an employer’s 
request that employees submit to poly- 
graphs. 

Before announcing Florida law, the 
court examined other states, noting that 
California police officers can be dismissed 
for refusal to take a polygraph test. The 
California analysis was based on employee 
status, not polygraph unreliability; the 
public’s need for confidence in public 
officers requires law officers to risk self- 


incrimination to sustain confidence in 
their profession. Also, lie detector tests, 
while inadmissible, have value in direct- 
ing an investigation, said the California 
court. The California view has been 
accepted in Texas, Illinois, Washington, 
Arizona and Louisiana.? However, on 
varying rationales, 21 states, including 
Pennsylvania, Connecticut and New 
Jersey, take the opposite position: dis- 
charge is improper.!° 

The Florida Supreme Court protected 
public employees who refused polygraphs 
against discharge not based on the 
employee’s position, but on fear of the 
test’s unreliability.!! Noting that the dis- 
charged officer had already answered the 
department’s questions about the inci- 
dent, the court ruled that failure to submit 
to polygraph examinations was not a 
basis for dismissal of a nonconstitutional 
public employee.!? 

In Farmer, Chief Justice Alderman dis- 
sented and adopted the reasoning of State 
of Florida Department of Highway Safety 
and Motor Vehicles v. Zimmer, 398 So.2d 
at 466 (Fla. 4th DCA 1981). The Zimmer 
court held that a public employee could 
be dismissed for insubordination for 
refusal to submit to a polygraph exam- 
ination during the course of an agency 
investigation so long as the employee 
was not coerced into waiving consti- 
tutional rights against self-incrimination. 
The Zimmer court based its argument 
on the patrol officer’s oath of office and 
the public policy that “the personal 
integrity of public employees has enor- 
mous impact on the public and is of 
serious concern to the public.”3 

While holding a public employee is 
subject to dismissal, the Fourth District 
distinguished Swope'4 and private em- 
ployee cases. Apparently, the Zimmer 
court misread the limited holding of 
Swope (discharge permissible, but refusal 
is not disqualifying misconduct) or, as 
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the dissent suggested, equated the career 
service requirement of “only be dismissed 
for cause” with the “misconduct” stan- 
dard applied to unemployment benefit 
cases. 

Other states, including Pennsylvania, 
New Jersey and West Virginia, have 
enacted statutes which prohibit an em- 
ployer from requesting that employees 
or prospective employees submit to poly- 
graph or lie detector tests. Florida has 
not enacted any polygraph legislation.!5 

The Florida courts have looked at a 
private employer’s discharge only once, 
and that case is not directly on point. 
A private employer may require a poly- 
graph examination as a condition of 
hiring or promoting employees.'® The 
Florida view arises from a 1963 case 
where a department store operator gave 
notice that employees would be required 
to submit to a polygraph examination 
periodically and that the only question 
would be whether they had taken store 
merchandise or money. 

The Swope issue was whether an exist- 

ing private employee’s refusal to submit 
to the examination is “misconduct” under 
the unemployment compensation law.!7 
The court agreed that the employer could 
(1) impose the lie detector rule and (2) 
discharge its employees who refused to 
take the test. However, in accord with 
the majority American view, the em- 
ployee’s refusal did not amount to 
disqualifying misconduct: 
A different case would be made out for such 
refusal by one who entered the employment 
after the rule the lie detector test was in effect 
and with knowledge that it was a condition 
of employment or continued employment; and 
we express no opinion thereon. [Emphasis 
supplied. ]!® 

Thus, where private employers wish 
to avoid unemployment compensation, 
the polygraph test rule must be a pre- 
employment rule. 


Conclusion 
Reading Swope and Farmer together, 
the following rules emerge: 


(1) Absent union contract strictures, 
an employer may request or require a 
polygraph. 

(2) A police officer may not be dis- 
charged for refusal to submit, but a deputy 
sheriff, as an employee of a constitutional 
officer, may be compelled to submit. 
Other employees of constitutional officers 
may be treated as deputy sheriffs. 

(3) Existing public employees who 
refuse the exam may not be terminated 
because refusal alone is not “just cause.” 
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Private employees may be terminated but 
are not disqualified from unemployment 
benefits. BJ 


! See Hester v. City of Milledgeville, 777 
F.2d 1492 (11th Cir. 1985). 

2 Id. at 1497. 

3 See 69 CORNELL L. REV. 896-924 (April 
1984) (disapproving of Directive 84). 

4 See Miller, Working Privacy and Col- 
lective Bargaining, 33 LAB. L.J. 154, 160 
(1982). 

5 Craver, Inquisitorial Process in Private 
Employment, 63 CORNELL L. REV. 1, 7 (No- 
vember 1977). 

6 In Farmer v. City of Ft. Lauderdale, 400 
So.2d 99 (Fla. 4th D.C.A. 1981), a police 
officer was discharged for refusal to submit 
to polygraph. The Florida Supreme Court 
reversed, 427 So.2d 187 (Fla. 1983), holding 
that Farmer could not be discharged for 
polygraph refusal. The U.S. Supreme Court 
denied review, 464 U.S. 816 (1984). 

The court in Farmer commented that don- 
ning a uniform does not mean all consti- 
tutional rights are waived. See also City of 
No. Miami v. DeLuria, 427 So.2d 336 (Fla. 
3d D.C.A. 1983) (police officer cannot be 
dismissed for polygraph refusal), and Note: 
Polygraph Examinations, 11 F.S.U. L. REv. 
697 (1983). 

7427 So.2d at 187. 

8 See Refusal to Submit to Polygraph Test, 
15 ALR 4th 1207 (1982) and cases cited 
therein. Compare: In Oberg v. City of Billings, 
674 P.2d 494 (Mont. 1983), a statute protecting 
all employees from polygraph except public 
law enforcers was stricken as unconstitutional 
on equal protection grounds. 

911 F.S.U.L. REv. at 697-98 and note 6. 
See also 15 ALR 4th 1207 at 1217-18. 

10427 So.2d at 191. The court was also 
concerned that permitting the polygraph results 
would lead to other unreliable truth-testing 
techniques, such as hypnosis and sodium 
pentothal. 

'! Factors limiting reliability include “the 
skill of the operator, the emotional state of 
the person tested, the fallibility of the machine 
and, perhaps most importantly, the general 
failure to determine a specific quantitative rela- 
tionship between physiological and emotional 
states. In addition, it has been generally 
accepted that physiological factors other than 
conscious deception can cause deviant auto- 
nomic responses. Frustration, surprise, pain, 
shame, and embarrassment, as well as other 
idiosyncratic responses, incapable of being 
analyzed, can cause automatic responses.” 

On the other hand, deputy sheriffs may 
be compelled to submit to polygraph on the 
theory that the sheriff is a constitutional officer 
and can withdraw appointment at will. Frater- 
nal Order of Police v. Freeman, 372 So.2d 
945 (Fla. 3d D.C.A. 1979). 

12 398 So.2d 463 (Fla. 4th D.C.A. 1981). 

'3 Bills have been filed in recent years: 1982 
(Senator Arnett E. Girardeau); 1983 (Senator 
Jack D. Gordon and Representative Steve 
Press). 

14 See note 17. 

15 See generally, Lie Detectors in Private 
Employment, 33 GEORGE WASHINGTON L. REV. 
932 (1965); Lie Detectors in Employment Con- 
text, 35 La. L. REv. 694 (1975); Polygraph 


in Private Industry, 15 BuFF. L. REV. 655 (1966); 
Craver, Use of Lie Detectors and Surreptitious 
Surveillance in Private Employment, SAN 
FERNANDO VALLEY COLLEGE L. SYMP. LABOR 
L. 55 (1978). 

The statute provides that an employee who 
has “been discharged by his employing unit 
for misconduct connected with his work” is 
disqualified from benefits. FLA. STAT. §444.06(1) 
(1985). 

16 Swope v. Florida Industrial Commission, 
Unemployment Compensation Board of Re- 
view, 159 So.2d 653, 654 (Fla. 3d D.C.A. 
1963). Accord Vaughn v. Florida Unemploy- 
ment Appeals Commission, 482 So.2d 593 
(Fla. 4th D.C.A. 1986), see also 18 ALR 4th 
307 (1986). 

17 The employer may require the polygraph 
of existing employees who started work before 
the polygraph rule as a “condition of continu- 
ing employment,” but the private employer’s 
“payment” for that right is its liability for 
unemployment compensation benefits. The cur- 
rent law in Florida is that private employers 
may request both potential and existing employ- 
ees take the exam. Because Florida is an “at 
will” employment state, private employers may 
discharge, refuse to promote, or refuse to hire 
for refusal to take the exam once employees 
have been assured only work-related questions 
will be asked. The important difference is 
that the potential employee has no unemploy- 
ment benefits due whereas the existing employee 
will not be disqualified from unemployment 
compensation benefits unless his refusal to 
abide by the employer’s rule is insubordination 
rising to the legal definition of misconduct. 
The Swope and Vaughan cases clearly show 
that the “unless” standard is impossible: refusal 
is not misconduct and the employer will be 
liable for unemployment compensation bene- 
fits. 

18 159 So.2d at 654. 
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A SUPER Act for Florida: Funding Cleanup 


of Leaking Underground Petroleum 


Storage Tank Sites 


by J. Michael Huey, Ralph A. DeMeo, and Robert D. Fingar 


The 1986 Florida Legislature, address- 
ing one of Florida’s most pressing envi- 
ronmental concerns, leaking underground 
petroleum storage tanks, enacted the 
State Underground Petroleum Environ- 
mental Response Act of 1986 (“SUPER 
Act”),! an innovative statutory mecha- 
nism for addressing groundwater contam- 
ination caused by leaking underground 
tanks. This article summarizes key pro- 
visions of the SUPER Act, including a 
discussion of the background and scope 
of the leaking petroleum storage tank 
problem in Florida. 


Background and Scope 

Nine out of 10 Floridians are depen- 
dent upon groundwater as their primary 
source of drinking water.? Because of 
the state’s permeable soils and high water 
tables, Florida’s groundwater is particu- 
larly vulnerable to contamination from 
leaking underground storage tanks. As 
Florida’s population continued to grow 
throughout the 1970’s and eighties, the 
number of gasoline stations increased, 
with a concomitant increased risk of 
gasoline spillage or leakage. Furthermore, 
the original steel tanks which were the 
standard in the industry for storing gas- 
oline became increasingly subject to leak- 
age from corrosion and wear and tear. 
The result, according to the Florida 
Department of Environmental Regula- 
tion, was that as of December 1985, 
there were 406 known or suspected 
incidences of gasoline groundwater con- 
tamination in Florida. Not surprisingly, 
the department estimates that 6,000 gas- 
oline storage tanks in Florida are either 
leaking or at leak-developing stages.? 

The state’s awareness of the scope of 
the groundwater contamination problem 
is relatively recent. The 1983 Florida 
Legislature, responding in part to reports 
of gasoline contamination in the city 
wellfield of Belleview, Florida, enacted 


the “Water Quality Assurance Act of 
1983 (“act”).4 Pursuant to the act, the 
department promulgated the “Stationary 
Tank Rule,” Ch. 17-61, Florida Adminis- 
trative Code. Ch. 17-61 requires owners 
and operators of aboveground and under- 
ground gasoline storage tanks having a 
capacity of greater than 550 gallons to 
register their tanks with the department 
and meet other notification (including 
notification of a discharge of gasoline), 
retrofitting, inventory and monitoring 
requirements.® 

Prior to the adoption of Ch. 17-61, 
storage tank owners and operators were 
not obligated to register their tanks or 
report petroleum leaks to the depart- 
ment. Instead, owners and operators were 
subject to the general prohibition against 
discharge of pollutants into or upon any 
waters or lands of the state.® 

Persons responsible for environmental 
contamination resulting from leaking petro- 
leum storage tanks faced liability to the 
state’ for damages arising therefrom. 
F.S. Ch. 376 prohibits discharge of 
refined petroleum products upon any 
lands or waters of the state. The depart- 
ment typically required the violator to 
clean up and restore the environment, 
including restoring the quality of the 


groundwater, treatment and disposal of 
all pumped water, treatment and/or dis- 
posal of contaminated soils, replacement 
and repair of leaking pipelines, and fur- 
ther actions concerning the site’s specific 
contamination.’ 

Furthermore, although liability under 
Ch. 376 is for damages and losses to 
property or resources of the state,? Ch. 
376 preserves individual causes of action 
for groundwater contamination caused 
by discharge from petroleum storage 
tanks.!° Thus, the petroleum storage tank 
owner or operator faced extensive liabil- 
ity to the state and to private persons. 

Ch. 17-61 represented the state’s first 
examination of the leaking storage tank 
problem. Although the reporting require- 
ments of Ch. 17-61 drew the public’s 
attention to the problem, they revealed 
merely the tip of the iceberg. Com- 
pounding the problem, a number of 
disincentives for reporting petroleum stor- 
age tank leaks threatened the effective- 
ness of the leak notification requirement. 

According to the Service Station Deal- 
ers of Florida, a dealer trade organiza- 
tion, many known leaks were unreported 
for fear of potentially devastating 
economic consequences of a leak.!! For 
example, the department’s estimates of 
retrofitting costs to meet design and 
construction standards range from 
$10,000 to $20,000 per tank and moni- 
toring costs as high as $6,000 per site. 
With an average of 3.5 tanks per site, 
an operator could be required to spend 
from $40,000 to $75,000 per station to 
comply with Ch. 17-61. In addition to 
these fixed costs, operators faced poten- 
tial cleanup costs of up to $250,000 for 
a typical gasoline tank leak. An exten- 
sive leak involving third party damages 
for which an operator may be strictly 
liable or incur civil penalties might cost 
millions.'2 Many gasoline retailers, espe- 
cially the smaller retailers, might not 


THE FLORIDA BAR JOURNAL/DECEMBER 1986 41 


: 


have the financial resources to meet these 
costs. 

A further complication, according to 
the department, service station dealers, 
and members of the Florida Petroleum 
Marketers Association, a trade associa- 
tion of gasoline wholesalers, was that 
pollution liability insurance was difficult 
and expensive to obtain, largely due to 
the potential for unlimited liability for 
discharges.'3 Owners and operators were 
among the victims of the insurance and 
tort reform crisis which emerged full- 
blown in the 1980’s. Although some 
operators carried liability insurance, those 
with high risk facilities because of the 
age and/or geographic location of their 
tanks faced the greatest problem obtain- 
ing insurance coverage. This created a 
situation in which those sites which were 
most dangerous were least likely to have 
insurance available to cover the costs 
of cleanup of soil and groundwater. Fur- 
thermore, cleanup contractors also were 
faced with the unavailability of liability 
insurance. The combined effect of the 
lack of financial resources and insurance 
coverage for operators and contractors 
left the burden of pollution problems, 
in reality, on the State and the public. 

In addition to the lack of financial 
resources and insurance, difficulties 
existed in pinpointing liability for gaso- 
line discharges, especially in the instance 
of slow leaks which could have existed 
for years prior to discovery. Valuable 
time was lost trying to determine respon- 
sibility while the soil and groundwater 
remained contaminated. Also, leaks may 
have occurred from abandoned tanks 
for which the owner could not be found. 
Finally, because cleanup was a particu- 
larly high risk, cleanup contractors and, 
therefore, gasoline operators, faced sub- 
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stantial liability risks if cleanup was not 
accomplished properly. Therefore, inade- 
quate financial resources or insurance 
protection often meant deficient site 
cleanup or no cleanup, at a resultant 
high cost to the public health, safety 
and welfare. 


The SUPER Act 

The SUPER Act was intended to 
address the above and related concerns, 
in part by easing the regulatory and 
financial burden on owners, operators, 
and cleanup contractors, and by ensur- 
ing that contaminated sites and public 
drinking water needs would be given 
immediate and appropriate attention 
through a series of funding measures, 
incentives for early reporting, and provi- 
sions for reimbursement of cleanup costs 
expended by owners and operators. 

@ Liability — Although the SUPER 
Act preserves private causes of action 
in strict liability, it provides further that 
in civil actions brought after July 1, 
1986, against an owner or operator of 
a petroleum storage system for damages 
arising out of a discharge, the plaintiff 
must prove negligence if the system was 
installed, replaced, or retrofitted and main- 
tained consistent with the standards of 
Ch. 17-61.'4 Furthermore, the SUPER 
Act provides that response action 
contractors werking for the state or 
local governments may be indemnified 
by the department under certain circum- 
stances for damages to third parties 
caused by their acts or omissions in 
carrying out a response action or caused 
by a discharge or release of pollutants.'5 
As part of the effort to accomplish 
competent cleanup of contaminated sites, 
the SUPER Act also provides for cer- 
tification of pollution storage system spe- 
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cialty contractors.'© These provisions 
clearly go far toward ensuring compli- 
ance with Ch. 17-61 standards and 
effective cleanup of contaminated sites. 

@ Funding — Because funding of 
contaminated site cleanup was of critical 
importance to the industry and the 
public, the SUPER Act amends F.S. 
Ch. 206 which generally provides for 
motor fuel taxes. Under the SUPER 
Act, a new Inland Protection Trust Fund!’ 
is created to fund cleanup and to supple- 
ment the existing Coastal Protection 
Trust Fund,'* and the Water Quality Assur- 
ance Trust Fund Tax.!9 

The fund imposes a tax of 10 cents 
on each barrel of “pollutant’”?° when 
first produced in or imported into 
Florida. The tax on petroleum products?! 
first imported into Florida by a licensed 
refiner is imposed when the product is 
first removed or transferred from a stor- 
age facility. 

The fund tax is increased to 20 cents 
per barrel if the unobligated fund bal- 
ance falls below $5 million, until the 
fund reaches $15 million, at which time 
the tax returns to 10 cents per barrel. 
If the unobligated balance of the fund 
exceeds $50 million, the tax is discon- 
tinued until the fund falls below $35 
million, at which time the tax returns 
to 10 cents per barrel.2? The fund is 
initially funded by a loan of $5 million 
from the Coastal Protection Trust 
Fund.23 Persons who produce or import 
taxable pollutants for sale, use or other- 
wise into the state must register with 
the Florida Department of Revenue if 
they have not already registered under 
Ch. 206.24 The taxes due under this 
section must be separately stated on 
sales documents, and any person selling 
tax-paid pollutants must, other than retail 
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dealers, certify that these taxes have 
been paid.?5 

The SUPER Act’s funding provisions 
should provide the needed dollars to 
ensure proper cleanup of groundwater 
contaminated by leaking underground 
petroleum tanks. 

@ EDI and Reimbursement Programs 
— Perhaps the most important provi- 
sions of the SUPER Act are the Early 
Detection Incentive (“EDI”) and reim- 
bursement programs, which provide 
mechanisms for reporting and cleanup 
of groundwater contamination. The 
SUPER Act authorizes the department 
to enact rules to establish a priority 
listing for state cleanup of “petroleum 
storage system” discharges. A petroleum 
storage system is a tank and its associ- 
ated piping and dispensing equipment, 
registered with the department under 
Ch. 17-61, which contains any liquid 
fuel commodity made from petroleum, 
including diesel fuel and gasoline.?6 Fol- 
lowing cleanup of a discharge, the depart- 
ment may seek recovery of “cleanup 
costs” from responsible parties. Cleanup 
costs include costs of investigation and 
assessment, restoration or replacement 
of potable water supplies, cleanup of 
affected soil, groundwater and surface 
water, and maintenance and monitoring.”’ 

The EDI program, however, creates 
a “grace period” extending from July 
1, 1986, through September 30, 1987, 
for reporting of petroleum discharges, 
without recourse against the discharger 
by the state, for imposition of liability 
under Ch. 376.28 Petroleum storage 
system discharges which are initially 
reported to the department during the 
grace period will be deemed “qualified 
sites.”29 A site may be “qualified” if it 
is not a federal facility, if the depart- 
ment has not been denied site access 
and if the owner/operator has not 
willfully failed to comply with the regis- 
tration, inventory, monitoring and 
retrofitting requirements of Ch. 17-61.3° 
At present, a report to the department 
may be in any manner, but a complete 
written report must be submitted on 
department forms which were effective 
in October 1986. The department will 
incur cleanup costs of qualified sites, 
in accordance with its priority schedule, 
without recourse against the discharger. 
The department is scheduled to adopt 
its site priority rule in March 1987. The 
priority considerations will include 
fire/explosion hazard, threat to uncon- 
taminated drinking water supply wells, 


and migration potential of the petroleum 
product.3! 

Under the SUPER Act’s reimburse- 
ment program, persons who initially 
report a petroleum storage system dis- 
charge at a nonfederal facility and con- 
duct voluntary cleanup of the site on 
or before September 30, 1987, will be 
entitled to reimbursement from the depart- 
ment for cleanup costs incurred on or 
after January 1, 1985.32 However, per- 
sons who have willfully failed to comply 
with the registration, inventory, moni- 
toring and retrofitting requirements of 
Ch. 17-61, have reported discharges 
before July 1, 1986 where the depart- 
ment has initiated an enforcement action 
and cleanup has not begun, or have 
denied the department site access are 
not entitled to reimbursement.?3 

Furthermore, under the SUPER Act, 
persons who initiated cleanup on or 
before June 30, 1986, must have submit- 
ted written notice of intent to seek reim- 
bursement to the department by July 
31, 1986. Persons who initiate cleanup 
between July 1, 1986, and September 
30, 1987, must submit notice of intent 


to the department within 30 days of 
initiating cleanup. Documentation of site 
conditions prior to cleanup must accom- 
pany the notice of intent.34 The depart- 
ment will notify the person of eligibility 
if the department determines that a site 
is eligible for reimbursement. Further- 
more, the person (or his agent) responsi- 
ble for cleanup must keep records of 
hydrological and other site investigations 
and assessments, plans, contracts and 
contract negotiation documents, accounts, 
invoices, sales tickets and other payment 
records related to costs of site rehabilita- 
tion.35 

After cleanup is complete, the person 
responsible for cleanup must submit to 
the department a form application for 
reimbursement, together with evidence 
that site rehabilitation was conducted 
in accordance with the department’s cri- 
teria.3¢ 

Although the department has not yet 
established its cleanup criteria, the fol- 
lowing factors will likely be considered 
in all cleanup activities under the depart- 
ment’s aegis: the degree to which human 
health is affected by the discharge; the 
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size of the population affected; the 
present and future uses of the affected 
aquifer or surface waters, including the 
likelihood that the discharge will migrate 
to a source of public drinking water; 
the natural rehabilitation processes; and 
state water quality standards.” This rule 
will be one of the first attempts by a 
state or federal agency to answer by 
rule the question “how clean is clean?” 
Reimbursement will be made for sites 
reported during the grace period within 
90 days of the date that the department 
would have initiated its own cleanup of 
the site based on its priority schedule.* 
No reimbursement will be made for sites 
reported on or before June 30, 1986 
until funding obligations for sites reported 
during the grace period have been met.3? 
An emerging issue under the SUPER 
Act is the effect of the reimbursement 
provisions on owners and operators who 
carry pollution liability insurance policies. 
Under the SUPER Act, the party who 
is eligible to apply for reimbursement 
is the “person initiating site rehabilita- 
tion” and the “person responsible for 
conducting site rehabilitation.” It is 
possible in a typical insurance coverage 
context that the insurance company could 
initiate and conduct site rehabilitation. 
Thus, the insurance company theoret- 
ically would be eligible to apply for 
reimbursement under the SUPER Act. 
However, because in most cases the 
insured initiates and conducts site 
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rehabilitation and the company pays the 
claim to the insured, the department 
has taken the position that where the 
facility owner or operator seeks reim- 
bursement for cleanup and the project 
was paid for through insurance funds, 
only the “person initiating and conduct- 
ing site rehabilitation” may apply for 
reimbursement which reimbursement 
should be paid only to such person and 
not directly to insurance companies.*! 


Conclusion 

The SUPER Act represents a giant 
step in the direction of accomplishing 
reasonable regulation of leaking petro- 
leum storage systems. The Florida Legis- 
lature, in recognizing the economic and 
environmental realities of environmental 
contamination by petroleum products, 
and in effectively balancing the same, 
has created unique programs to the 
mutual benefit of industry and the public 
interest. BJ 
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Alcohol and Drug Screening— 
Employer-Employee Rights 


by Michael D. Malfitano 


Drugs in our society has become the 
political issue of the day. It has been 
identified as one of the issues that the 
American public is most concerned about. 
The President has recently ordered fed- 
eral employees to undergo drug screen- 
ing; Congress is adopting tough new anti- 
drug legislation; the Governor has 
adopted a campaign proposal calling for 
federal military forces to interdict drug 
importation into the country; and even 
the Commissioner of the National Foot- 
ball League and the National Collegiate 
Athletic Association have gotten into the 
act by requiring team members to be 
subjected to random drug testing. 

Alcohol and drug abuse is also front 
page news in the American workplace. 
It is the most common health hazard 
in the workplace. Alcoholics have a two 
to three times greater risk of being 
involved in an industrial accident, and 
approximately 40 percent of industrial 
fatalities and 47 percent of industrial 
injuries have been linked to alcohol abuse 
and alcoholism. ! 

Alcohol and drug abuse costs employ- 
ers billions of dollars. The financial costs 
involve productivity, time and safety, and 
increase employer’s costs of medical ben- 
efits and absenteeism as well as accidents 
and injuries.” 

Alcohol and drug abusers expose their 
employers to additional costs. Employers 
have been subjected to liability to third 
parties when their intoxicated employees 
have been involved in automobile acci- 
dents while on company business.3 Florida 
and other states impose on employers 
a duty to use reasonable care in the 
selection and supervision of employees.* 
Employers in some states have been sub- 
jected to increased workers’ compensa- 
tion liability when employees have claimed 
that job stress has caused them to become 
substance abusers or has aggravated an 
existing condition.5 


In the last few years, employer aware- 
ness of the extent and consequences of 
alcohol and chemical abuse by employees 
has increased tremendously. With that 
awareness, there has been a correspond- 
ing increase in employer programs and 
policies dealing with substance use. These 
policies encompass prevention measures, 
which include polygraphs and drug screen- 
ing tests; surveillance techniques, includ- 
ing searches, undercover operations, and 
trained dogs that can detect drug and 
alcohol scents; employee drug education 
and awareness programs; and employee 
assistance programs, which provide coun- 
seling and treatment. 

With the impending demise of the 
polygraph examination as a weapon 
against drugs and alcohol in the work 
place,® drug testing has emerged in recent 
months as a popular device of employers 
to combat drug and alcohol abuse in 
the work place. A 1986 survey by the 
National Institute on Drug Abuse indi- 
cates that approximately 30 percent of 
the Fortune 500 Companies in the coun- 
try tested their employees for drugs and 
alcohol in 1985, as opposed to only 3 
percent of the same employers who did 
drug screening in 1982.7 

In its March 1986 report, “America’s 


Habit: Drug Abuse, Drug Trafficking and 
Organized Crime,” the President’s Com- 
mission on Organized Crime recom- 
mended and endorsed drug screening in the 
federal sector. President Reagan recently 
implemented this recommendation by 
ordering widespread drug testing among 
federal employees. In October 1986, two 
of the nation’s largest employers, General 
Electric Company and Eastman Kodak 
Company implemented drug screening pro- 
grams. General Electric’s program is lim- 
ited to job applicants, and Eastman 
Kodak’s program will be applied to cur- 
rent employees who demonstrate impaired 
job performance as well as job applicants.° 

The rapid increase in drug screening 
in American industry has not occurred 
without controversy. The American public 
has become much more aware of the 
legal issues involved and the moral choices 
to be made. Critics of drug tests cite 
erroneous results, including false positives, 
and the inability of some tests to deter- 
mine whether an individual is impaired. 
They also cite the invasion of employers’ 
privacy and the creation of controversy 
between employers and unions represent- 
ing their employees (i.e., the National 
Football Players Association opposition 
to NFL Commissioner Roselle’s drug test- 
ing policy). 

The rapid increase in drug and alcohol 
screening in American industry and the 
corresponding controversy raise a number 
of constitutional and legal issues relating 
to the rights of employers and employees. 


Constitutional Issues in Drug 
and Alcohol Screening 

With the possible exception of state 
constitutional prohibitions!® private employ- 
ers do not need to be concerned with 
constitutional prohibitions on drug screen- 
ing, although they face other potential 
legal hurdles. Governmental employees, 
though, have been in the forefront of 
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challenges to drug and alcohol screening, 
which have been based on constitutional 
grounds. These challenges have focused 
on the public employee’s right of privacy. 
Although the U.S. Constitution does not 
explicitly guarantee a right to privacy, 
a constitutional doctrine has been estab- 
lished and expanded over the years recog- 
nizing a right to privacy.!! Numerous courts 
have recognized that public employees 
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have a right under the fourth amendment 
not to be subjected to unreasonable testing 
or searches of employees’ person or prop- 
erty for alcohol or drugs.!? 

In determining whether a drug test 
or search is an unreasonable invasion 
of a public employee’s right of privacy, 
state and federal courts have developed 
a balancing test, weighing the individual’s 
right to privacy against the legitimacy 
of the employer’s interest in drug screen- 
ing, the intrusiveness of the procedure 
used, and the reasonableness of the 
employer’s actions in performing drug 
screening.'3 The basic theme of most of 
the decisions on the issue thus far is 
that governmental employees do not for- 
feit their fourth amendment right to be 
free from unreasonable searches when 
they go to work for the government. 
However, a governmental employer has 
the same right as any private employer 
to oversee its employees and prevent 
employees from possessing, using or being 
under the influence of drugs or alcohol 
on the job.!4 

The leading Florida case on the issue 
of constitutional protection against drug 
screening is City of Palm Bay v. Bauman, 
475 So.2d 1322 (Fla. Sth DCA 1985). 
The court struck down on fourth amend- 
ment grounds the use of random drug 
tests for current employees where the 
city had no objective basis for a reason- 
able suspicion of drug use by individual 
employees, citing federal cases adopting 
the same standard. Perhaps the most 
interesting facet of the Palm Bay decision 
was its limitation of fourth amendment 
protection to current employees subjected 
to random testing. The court indicated 
quite clearly that it would find no prob- 
lem with testing of job applicants or 
periodic announced testing of employees 
as a part of scheduled physical examina- 
tion. /d. at 1324. 

One alternative to drug and alcohol 
testing used by some employers to pre- 
vent illegal substances from being used 
on the job is searches of employee lockers, 
vehicles, and other personal property. Con- 
stitutional challenges to searches as 
violative of the fourth amendment have 
failed where the employer had previously 
put employees on notice that they were 
subject to such searches. Employees have 
been deemed to have been put on notice 
when an employer policy has been 
promulgated," a collective bargaining con- 
tract provides for searches,'® and, in the 
case of searches of employee lockers, when 
the employer has furnished locks or main- 
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tained a master key to employee lockers.!” 

One other constitutional challenge 
which may be raised to blood testing 
for drugs is foreshadowed by a recent 
Florida case. In St. Mary’s Hospital v. 
Ramsey, 465 So.2d 666, 668 (Fla. 4th 
DCA 1985), the Fourth District Court 
of Appeal held that an individual who 
refused to undergo a blood transfusion 
on religious grounds had a constitutional 
right of privacy. An equally intrusive 
blood test for drugs may well encroach 
on such a religion-based privacy right. 

A drug/alcohol test or search of an 
employee’s person or property done with 
the voluntary consent of the employee 
does not violate the fourth amendment!® 
as long as the consent was in fact volun- 
tarily given, and not the result of express 
or implied coercion. The burden of 
demonstrating that a consent was volun- 
tarily given will fall on the employer. 
A blanket consent to future searches or 
drug and alcohol tests by a job applicant 
or new employee may not protect employ- 
ers from testing or searches which are 
not reasonable after applying the balanc- 
ing test of the public interest vs. the 
individual’s right of privacy.!9 In effect, 
a blanket employee consent to future 
searches which are found to be unreason- 
able may not protect an employer at all. 


Other Legal Issues in Testing 
for Substance Abuse 

Although the federal Constitution does 
not provide direct fourth amendment pro- 
tection for private sector employees, a 
common law right of privacy exists in 
Florida and other states where there has 
been a “wrongful intrusion into one’s 
private activities in such a manner as 
to outrage or cause mental suffering, 
shame or humiliation.”2° Although there 
are no reported Florida decisions holding 
that drug screening is an unreasonable 
invasion of the common law right of 
privacy, it is not difficult to imagine such 
a result.2! Presumably, an analysis of a 
common law invasion of privacy claim 
would involve the same kind of balancing 
test as the federal courts have done in 
fourth amendment challenges to drug 
screening, weighing the privacy interest 
of the employee against the degree of 
intrusiveness and the interest of the 
employer in keeping its workplace free 
of alcohol and drugs. 

Employers using drug and alcohol tests 
also need to be extremely cautious about 
reporting the results of the tests. Defama- 
tion actions have been successful in several 
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cases in other states when medical reports 
of drug test results were released to indi- 
viduals inside the company who had no 
reason or need to know, or when false 
information was distributed about an indi- 
vidual’s alleged drug addiction based on 
inaccurate test results.22 

Similarly, unreasonable searches may 
give rise to claims of battery, assault 
or intentional infliction of emotional 
distress where the agent of the employer 
hired to perform the drug screening acts 
in a manner which offends the sensibilities 
of the person tested. 


Florida law does not recognize a cause 
of action for wrongful discharge. How- 
ever, in a number of states, the discharge 
of an employee for failing an inaccurate 
drug or alcohol test may give use to a 
wrongful discharge action.24 Similarly, 
employers who have collective bargaining 
contracts with unions containing a “just 
cause” requirement for discipline face spe- 
cial problems of proof in terminating 
employees for failing drug or alcohol 
tests. Potential issues in arbitration pro- 
ceedings challenging discipline for sub- 
stance abuse include whether the em- 


ployer’s drug and alcohol policy was 
reasonably related to operational needs; 
whether the employees received proper 
notice of the employer’s policy; whether 
proof of violation of the rule is sufficient; 
whether the chain of custody was main- 
tained intact in the testing procedure; 
and whether the policy was administered 
in a nondiscriminatory manner. 


Employers whose employees are repre- 
sented by a union also need to be cautious 
in implementing drug and alcohol testing. 
A testing policy, particularly one which 
may result in employee discipline, is 
clearly a mandatory subject of bargaining 
which may not be implemented without 
negotiations with a union representative.25 


An employer desirous of implementing 
a drug and alcohol testing program would 
be well advised to develop a clear and 
definite company policy statement so that 
employees understand clearly what is 
expected and the potential consequences 
of noncompliance with the company 
policy. Based on the law as it has devel- 
oped thus far, the policy should distin- 
guish between current employees and 
applicants. Applicants should be advised 
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that they will be subject to a medical 
examination which includes drug and alco- 
hol screening. Employers who do so may 
find that potential applicants who have 
a drug or alcohol problem may self-select 
themselves out of the applicant pool. 

A drug/alcohol policy for current 
employees should not permit random test- 
ing, but should require that an employee 
be subject to testing when there is a 
reasonable suspicion to believe that he 
is using or under the influence of alcohol 
or drugs. 

Drug/alcohol testing should be done 
by a reputable laboratory with proper 
safeguards for maintaining the chain of 
custody and for accuracy, including 
double samples and followup checking 
of positive responses with different types 
of test procedures. Test results should 
not be distributed to anyone outside the 
company without the express consent of 
the employee and should be distributed 
within the company only on a need-to- 
know basis. BU 
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Real Property, Probate&Trust Law 


The Florida Uniform Transfers to Minors Act— 
A Viable Alternative 


by Thomas E. Allison 


In 1985, Florida became one of the 
first states to adopt the Uniform Transfer 
to Minor Act.'! This act, now over one 
year old, was promulgated by the National 
Conference of Commissioners on Uni- 
form State Laws in 1983, and is billed 
as a revision and restatement of the Uni- 
form Gifts to Minors Act, a version of 
which had originally been adopted in 
Florida in 1957.2 To describe the act in 
this manner however, may not do it 
justice. 

This article will focus on the major 
changes which occurred when the new 
act replaced the Florida Gifts to Minors 
Act on October 1, 1985, with particular 
emphasis on how these changes allow 
practitioners to use the new provisions 
in arranging transfers for the benefit of 
minors. 


Introduction 

The Uniform Gifts to Minors Act was 
designed to provide a simple, inexpensive 
procedure for making lifetime gifts of 
property to a minor. As an alternative 
to establishing a trust or a guardianship 
for the benefit of a minor, it was generally 
used for relatively small amounts of cash 
or securities when a trust or guardianship 
would not be cost-effective. For taxation 
purposes, the income produced by the 
property would be taxed to the minor 
unless it was used to provide for his 
support. The transfer constituted a com- 
pleted gift for gift tax purposes upon 
conveyance to the custodian who would 
hold the property for the benefit of the 
minor, with the transfer meeting the require- 
ments for the annual exclusion under 
§2503(b) of the Internal Revenue Code. 
The transferred property would also be 
removed from the gross estate of the 
donor for estate tax purposes, unless the 
donor was serving as custodian or the 
property was used to satisfy the donor’s 
support obligation, in which case the prop- 


erty would be taxed in the donor’s estate 
under §2036 and §2038 of the Internal 
Revenue Code.3 

These statements continue to hold true 
under the new Florida Uniform Transfers 
to Minors Act. The tax ramifications 
are the same, and conveyances in the 
nature of gifts continue to come within 
the scope of the act. However, other 
types of transfers may now be used to 
invoke the provisions of the act, so the 
tax effects may be less obvious. These 
tax consequences should always be 
reviewed when considering any trans- 
action under the act. 


Minority 

The former act provided that a minor 
was a person who had not yet attained 
his 18th birthday.4 This was in accordance 
with the general provisions in Florida 
for removing the disabilities of nonage. 
The new act establishes the age of major- 
ity (for the purposes of this act) at age 
21,5 despite the fact that the general age 
of majority in Florida remains 18. The 
reason for the increased age is that 21 
is established under the federal gift tax 
law for purposes of setting up a trust 
for the benefit of a minor which qualifies 
for the annual exclusion.® It was assumed 


that most donors would wish to have 
the custodianship continue as long as 
possible and that the act would be more 
useful if the age of required distribution 
were postponed to 21 rather than 18. 
As discussed below, some types of 
custodial accounts under the new act 
must be distributed prior to age 21, so 
the importance of this provision is some- 
what diminished. 


Custodial Property 

Former law restricted the types of prop- 
erty which could be placed into custodial 
accounts to “securities, money, life insur- 
ance policies and annuity contracts,” the 
income they produced and the proceeds 
from their transfer.’ Although it was not 
a matter of reported litigation in Florida, 
other jurisdictions had expanded the 
scopes of their particular versions of the 
uniform act to allow real property and 
tangible personalty to be held in custodial 
form. The experiences in these jurisdic- 
tions and the desire to retain uniformity 
led the conference to redefine custodial 
property to include “any interest in prop- 
erty” which is transferred to the custo- 
dian, along with the income from the 
property and its proceeds.* This represents 
a major change in Florida law, in that 
virtually anything capable of ownership 
may now be held in custodial form for 
the benefit of a minor. This one change 
can be expected to increase the attrac- 
tiveness of custodial accounts to potential 
donors, as they now have a much more 
flexible and inexpensive device for trans- 
ferring any interest in property to a minor. 
This should result in more frequent use 
of the custodial method of property own- 
ership. 


Permitted Transfers and Transferors 
Under the Uniform Gifts to Minors 

Act, custodial accounts could only be 

established by a donor in a transaction 
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constituting an inter vivos gift.? This had 
a very limiting effect, reflecting the fact 
that the uniform act developed from a 
model act sponsored by the New York 
Stock Exchange to allow lifetime gifts 
of securities to minors. 

The Florida Legislature amended the 
language of the uniform act so as to 
expand the class of parties permitted to 
establish a custodial account and the sit- 
uations in which property may be trans- 
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ferred to it.!° The new act builds on the 
concepts reflected in these amendments 
and further enlarges the classes of permit- 
ted transfers and transferors. The inter 
vivos gift situation encompassed by the 
former act is retained,!! but four additional 
types of transfers are now permitted: 

1. A person having the right to des- 
ignate the recipient of property upon 
the occurrence of a future event may 
make a revocable designation of a custo- 
dian to receive such transfer for the ben- 
efit of a minor recipient.'2 Such a designa- 
tion could be made in a will, a trust 
instrument, a deed, an instrument exer- 
cising a power of appointment or in a 
writing related to a contract having pay- 
able on death provisions. This designa- 
tion, since it is revocable and is not 
accompanied by an immediate transfer 
of property to the designated custodian, 
creates no rights and imposes no duties 
upon the designated custodian until prop- 
erty is actually transferred upon the 
occurrence of the future event. The owner 
of a life insurance policy, for instance, 
would now be permitted to name a cus- 
todian for his minor child as the benefi- 
ciary of the insurance policy. Upon the 
death of the insured, the custodianship 
would become effective and the policy 
proceeds would be paid to the custodian. 

2. If authorization has been given in 
the governing instrument, a personal rep- 
resentative or trustee may transfer prop- 
erty to a custodian for the benefit of a 
minor beneficiary of the estate or trust.!3 
As discussed below, practitioners should 
give careful consideration to such a pro- 
vision, as its use would enable property 
to be held for the minor without incurring 
the greater expenses and formalities of 
a guardianship or trust. 

3. Even if the governing document fails 
to authorize the fiduciary to transfer prop- 
erty to a custodian for the minor, a 
personal representative, trustee or con- 
servator may make such a transfer if it 
is not prohibited by or inconsistent with 
the terms of the instrument.!4 This provi- 
sion gives the fiduciary the discretion 
to determine whether it would be in the 
best interest of the minor to distribute 
property to him through the use of a 
guardianship or in a custodial account. 
Presumably, a custodial account would 
be used for relatively small amounts of 
money or short durations, while a guard- 
ianship would be desired if large amounts 
of money are held or if the money may 
be held for an extended time period. 
This would give the minor the protection 
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of court review afforded by a guardian- 
ship when the amount in question justifies 
concern. The statute recognizes this in 
requiring that court approval of the trans- 
fer to the custodial account be obtained 
if the amount of the transfer exceeds 
$10,000 in value.'5 In drafting a will or 
a trust, if the testator or grantor wants 
to make certain that a minor beneficiary 
receives the protective measure of court 
supervision afforded by a guardianship, 
then the instrument should specifically 
state that the fiduciary may not transfer 
to a custodian for a minor beneficiary. 

4. A person owing a liquidated debt 
to a minor or holding property of the 
minor may transfer property to a custo- 
dian if the minor has no conservator.!¢ 
This provision could be used, for instance, 
to allow a life insurance company to 
distribute policy proceeds to the custo- 
dian of a minor beneficiary named in 
the policy. Since the transfer would other- 
wise be made to the minor’s conservator, 
which is defined in the act to include 
a guardian or any person performing 
substantially the same acts,!'’ this provi- 
sion could dispense with the necessity 
of naming a guardian of the property 
of the minor to receive the transfer. Again, 
the legislature recognized that the added 
procedural safeguards of the formal guard- 
ianship may be desired when the amount 
in question is large; this type of transfer 
in therefore not permitted if the amount 
of the transfer exceeds $10,000 in value.!® 

The liberalization of the class of per- 
mitted transfers of property to custodial 
accounts should make this form of own- 
ership much more common, and in many 
cases could eliminate the need for estab- 
lishing a guardianship for the benefit of 
the minor. It could be anticipated that 
such guardianships may be restricted to 
situations in which the amount in question 
is substantial, or in which other circum- 
stances warrant the additional safeguards 
afforded by the guardianship statutes. 


Permitted Custodians 

The Uniform Gifts to Minors Act was 
very restrictive in the scope of permitted 
custodians, again reflecting that the act 
was originally designed to permit intra- 
family gifting. Formerly, only adult mem- 
bers of the minor’s family, the minor’s 
guardian or a bank or trust company 
(and in some cases, a broker) could serve 
as custodian.'!9 The minor was therefore 
somewhat protected, as a practical matter, 
in that a family member generally would 
have the best interests of the minor at 


heart, the court could oversee a guard- 
ian’s activities, and the corporate custo- 
dian would generally have sufficient assets 
against which a damaged minor could 
recover. 

The new act departs from these pre- 
sumed safeguards, and permits any adult 
or a trust company (as defined in the 
act), or, in some situations, a broker 
(as defined in the act) to serve as custo- 
dian.2° Although the custodian need not 
be a Florida resident, the custodian is 
subject to personal jurisdiction in this 
state so that the minor may seek recovery 
in the Florida courts.?! 

The only qualifications under the act 
on what individuals may serve as custo- 
dians deal with the issue of whether the 
transferor of property may himself serve 
as custodian. Operating on the principle 
that there must be an objective means 
of determining whether a completed trans- 
fer has in fact been made and whether 
the minor’s rights in the gifted property 
are enforceable, the act permits the 
transferor of property to serve as custo- 
dian only if the ownership of the property 
is registered or recorded.?2 


Operation of the Custodial Account 

The custodial account is easily estab- 
lished; the act simply requires that the 
property be transferred to the custodian 
with an indication that it will be held 
for the benefit of the minor under the 
Florida Uniform Transfers to Minors 
Act.23 The statute sets forth examples 
of language which will satisfy this require- 
ment and details the situations in which 
a separate instrument of transfer is 
needed.4 

Once the custodian accepts the prop- 
erty, he is given full rights of ownership 
and may deal with the property for the 


benefit of the minor without court order.?5 
The custodian is expected to discharge 
his duties without supervision; no ac- 
countings need be filed with any court 
or rendered to the minor or his repre- 
sentative unless required by court order.?6 
These informal procedures are the key 
element distinguishing custodial accounts 


The liberalization of the 
class of permitted transfers 
of property to custodial 
accounts should make this 
form of ownership much more 
common, and in many cases 
could eliminate the need 
for establishing a guardianship 
for the benefit of the minor 


from formal guardianships; the custo- 
dian, although held to a fiduciary stan- 
dard of care, is not subject to the strict 
court review of a guardian of the property 
of a minor, and has substantially greater 
powers which may be exercised without 
court approval. 

Reflecting the fact that custodial 
accounts are operated in a somewhat 
informal manner, the custodian is only 
given limited rights to fees. A transferor 
who is serving as custodian has no rights 
to fees, and a nontransferor custodian 
may be compensated only if he elects 
to do so during a calendar year.?’ In 


order to prevent the potential transition 
of gratuitous services into compensated 
services, this right of a nontransferor 
custodian to elect fees is noncumulative; 
if not asserted during a calendar year, 
it is lost. 


Termination 

As noted previously, the act defines 
a minor to be “an individual who has — 
not attained the age of 21 years.”?8 In 
providing for the termination of the 
custodianship and the transfer of the 
custodial property to the minor, however, 
the act does not retain age 21 as the 
sole provision, but rather provides that 
the property is to be transferred to the 
minor when he attains age 18 or age 
21, depending on the nature of the orig- 
inal transfer of property to the custodian. 

This means that the custodian could 
be required to distribute the property 
to a person who still meets the definition 
of minority under the act. If the property 
were originally transferred to the custo- 
dian in an inter vivos gift or pursuant 
to specific authority contained in a will 
or trust, then the act provides that the 
custodianship will not terminate until the 
minor attains age 21.9 In these situations, 
the custodian received the property 
through the express authority of the 
grantor, who presumably was aware of 
the definition contained in the act, so 
there is no reason why the property 
shouldn’t be held until age 21. 

If the custodian receives the property 
from an obligor of the minor, from some- 
one who was holding property belonging 
to the minor or from a personal repre- 
sentative, trustee or conservator who is 
acting without express authorization, then 
the custodial property is to be distributed 
when the minor attains age 18.°° In these 
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situations, the transferor (who is not the 
donor of the property) had the option 
of establishing a guardianship for the 
benefit of the minor or delivering the 
property to the custodian, and he had 
no express authorization from the donor 
of the property as to which method should 
be used. If a guardianship were estab- 
lished, it would terminate when the minor 
ward attained the general age of majority, 
age 18.3! So it is appropriate to terminate 
the custodianship at the same age. 

If the minor should die before attaining 
the age for distribution of the property 
held by the custodian, the custodian is 
to transfer the property to the estate 
of the deceased minor.?? The property 
would then generally pass by intestacy, 
but the minor could have testamentary 
capacity to control the disposition of 
the property even though he was not 
entitled to possess it during his lifetime.*? 


Prior Transfers and Existing 
Custodianships 

As a relief measure, and in an attempt 
to simplify and standardize the law in 
the area of gifts to minors, the legislature 
has provided that the provisions of the 
new act are to apply in an all-encom- 
passing manner. These provisions make 
the act applicable in many situations in 
which no previous authority had existed. 
The act provides that a transfer which 
was not authorized under the former law 
but was in fact made will be validated 
if it is authorized under the new act. 
Similarly, if an unauthorized property 
interest had been conveyed but the prop- 
erty interest meets the definitions con- 
tained in the new law, then the original 
transfer is validated by the new act.34 

The provisions of the new act apply 
to all custodianships created under the 


prior law, except to the extent that such 
application would impair constitutionally 
vested rights or would extend the dura- 
tion of a custodianship created under 
the former law.25 With the exceptions 
of these two areas, the new law will 
apply to an existing custodianship regard- 
less of the desires of those interested 
in the transaction or their attempts to 
retain the applicability of the former law. 

it must be noted that the new act is 
unforgiving in one respect. Former law 
provided that a custodial account may 
only be established for a single minor 
beneficiary, and only one person may 
serve as custodian. These limitations have 
been carried over into the new act.36 
An attempted conveyance which violated 
these provisions, therefore, would not 
be cured by the enactment of the new act. 


Summary 

The Florida Uniform Transfers to 
Minors Act should serve to increase the 
utility of custodial accounts for the bene- 
fit of minors, and practitioners should 
find that custodianships can often be 
used as an alternate to the more expen- 
sive and cumbersome guardianship pro- 
cedures. In making the decision of 
whether to use a custodianship, a trust 
or a guardianship for making transfers 
for minors, attorneys should make cer- 
tain that all parties to the transaction 
understand the differences, including the 
formality of their operations and the scope 
of judicial supervision of the fiduciary. BJ 
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Criminal Law 


Client Memory Enhancement with 
the Cognitive Interview 


by Ronald P. Fisher and R. Edward Geiselman 


Successful legal inquiry depends pri- 
marily on the collection and presentation 
of an orderly set of facts supporting a 
common theme. And, whereas much has 
been written about the tactics of present- 
ing a case, precious little has been said 
about the techniques of collecting informa- 
tion. Published indexes exist to facilitate 
locating relevant formal law and legal 
proceedings; however, virtually no assist- 
ance is provided to collect primary 
information, data relevant to the events 
of a case. This is especially problematic 
in cases that depend heavily on human 
memory, which is known to be incom- 
plete and inaccurate. What can be done 
by the lawyer-as-investigator to overcome 
these limitations of memory, to extract 
more complete and accurate information 
from clients? 

In a recent study of police interviews 
of victims and eyewitnesses to crime,! the 
authors found that typically the interview 
began with an open-ended question, 
requesting the respondent to recall as 
much as possible about the event. Some- 
where in the middle of the respondent’s 
narration, there followed a sequence of 
direct, short-answer questions about 
specific, relevant details of the event. 
When the respondent could not recall, 
little assistance was provided by the inter- 
viewer to facilitate the respondent’s 
memory. 

While this analysis reflects techniques 
used in police interviews, the authors’ 
informal observations and conversations 
with practicing attorneys suggest that this 
likely describes other forms of legal inter- 
view as well. The comparable lack of 
formal training in interviewing skills 
found in police academy and law school 
curricula fosters such a “commonsense” 
approach to interviewing. Unfortunately, 
commonsense is not always the best nav- 
igator, especially when the course is as 
complex as the human mind. In the fol- 


lowing article a memory-enhancing inter- 
view technique (the cognitive interview) 
will be described that is based on scien- 
tific principles of memory. The cognitive 
interview has been tested empirically 
under controlled laboratory conditions 
and has reliably led to greater eyewitness 
memory than standard interview tech- 
niques, even when conducted by experi- 
enced interviewers. 


Mnemonics 

Mnemonics, or memory-enhancing 
techniques, have been known for much of 
recorded history and have been studied 
thoroughly by psychologists for the past 20 
to 30 years. Their application to human 
endeavors is limited, however, because 
almost all mnemonics are designed to be 
applied at the encoding, or initial phase of 
learning, when we first encounter the event. 
In the real world, however, we generally do 
not try to memorize events we encounter, 
but rather, we just passively experience 
them. For most daily activities, memory is 
intentional only at the retrieval phase, 
when trying to recollect a past experience. 
Unfortunately, very few effective mne- 
monics exist for the retrieval phase, so 
that, for practical purposes, little could be 
done to enhance memory. Our primary 


goal, then, was to develop a set of retrieval 
mnemonics that could be used to enhance 
recollection of daily events.” 


Hypnosis 

One dramatic technique for eyewitness 
memory enhancement is hypnosis. Hyp- 
nosis has been reported to be useful in 
criminal cases, especially when trauma 
to the witness is involved. Enhanced 
memory under hypnosis is also obtained in 
some controlled laboratory experiments.* 
On the whole, though, the evidence about 
memory under hypnosis is mixed. Many 
studies find no memory enhancement with 
hypnosis.5 Of greater practical conse- 
quence, hypnosis may distort the memory 
process. It has been suggested that 
hypnotized subjects (a) introduce fabri- 
cations into their reports and exhibit 
increased error rates, © (b) are more sus- 
ceptible to leading questions,’ and (c) 
are more likely to view distorted memories 
as being accurate.’ In addition, the accu- 
racy of information generated under hyp- 
nosis appears to be unrelated to the 
witnesses’ confidence in the information.? 
The case against hypnosis also is equivo- 
cal, as some researchers have found hyp- 
nosis to improve memory without show- 
ing increased confabulation or greater 
susceptibility to misleading questions. !° Fur- 
thermore, many of the memory limita- 
tions observed with hypnotized witnesses 
also appear reliably with nonhypnotized 
witnesses. Nevertheless, as a general safe- 
guard against the potential problems 
encountered with memory under hypno- 
sis, several states have placed restrictions 
on the admissibility of hypnosis recall 
in a court of law. 


The Cognitive Interview 

In order to develop an alternative 
memory-enhancing technique, free from 
the legal constraints of hypnosis, we 
sought to apply generally accepted princi- 
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ples of memory, as found by cognitive 
psychologists in controlled, laboratory 
studies. The theoretical underpinnings of 
the cognitive interview are based on two 
generally accepted principles of memory. 
First, a memory is composed of a col- 
lection of several elements or features 
of an event. The more features a memory 
retrieval aid has in common with the 
recorded memory of the event, the more 
effective the aid. Second, a memory has 
several access routes, so information that 
is not accessible with one retrieval cue 
may be accessible with another cue. 

The cognitive interview, as initially devel- 
oped, consisted of four general methods 
for jogging memory, plus several specific 
techniques. The four techniques outlined 
below are explained to the. respondent 
before the interviewer asks the initial, 
open-ended question. 

@ Reconstruct the event: In this meth- 
od, the investigator instructs the respondent 
to reconstruct the external and psycho- 
logical context surrounding the to-be- 
recalled event. The respondent is encour- 
aged to think about all of the external, 
physical characteristics of the original 
event, including lighting and weather con- 
ditions, unrelated bystanders, nearby 
objects, etc. In addition, the respondent 
is encouraged to think about his psy- 
chological state (feelings, thoughts) at the 
time. 

© Report everything: The investigator 
explains that some people hold back 
information because they are not quite 
sure that the information is important. 
The respondent is asked not to edit any- 
thing, even things that may seem unim- 
portant. 

@ Change order: The investigator sug- 
gests that while it may be natural to try 
to remember an event in chronological 
order, the respondent should also try 
to recollect the events in a different order, 
e.g., backward in time, or starting in 
the middle, from a prominent event, and 
proceeding forward or backward. 

© Change perspective: The investiga- 
tor encourages the respondent to try to remem- 
ber the event from many different per- 
sonal perspectives. That is, try to think 
about whai the other participants may 
have perceived or felt about the event. 

Mentally reconstructing the circum- 
stances that surrounded a past experience 
has been shown to be a powerful memory 
aid in numerous laboratory experiments. 
This technique is certainly more practical 
than physically returning to the actual 
scene, and it may even be preferable, 
given that the original scene may no 


longer exist intact. 

Asking the respondent to be complete 
has two positive effects. First, many 
people do not have a good idea of what 
information has investigative value. Sec- 
ond, the effort to be complete sometimes 
leads one to remember an important detail 
through association with something seem- 
ingly unimportant. 

While the events should be recalled 
initially in chronological order, recalling 
the events in reverse order forces the 
respondent to examine more closely the 
actual memory record in search of 


A memory has several access 
routes, so information that is not 
accessible with one retrieval cue 
may be accessible with another cue 


benchmarks. When events are recalled 
in chronological order, people may be 
more prone to reconstruct, to calculate 
what probably happened, based on their 
general knowledge of related events. This 
sometimes leads to incomplete or even 
inaccurate reports. 

Changing mental perspectives while 
recalling an event induces the respondent 
to make use of a wider range of informa- 
tion. Thus, he is likely to consider not 
only those features of the event that are 
salient from his perspective, but also to 
think about other dimensions that have 
little personal relevance. 

In addition to these four general 
methods, several specific mnemonics, 
geared to elicit specific details, were 
described. These included mnemonics for 
recalling names, physical appearance, 
numbers, speech characteristics, and con- 
versation. Generally, these mnemonics 
were based on eliciting partial informa- 
tion when the complete form was inacces- 
sible. For example, when respondents 
could not think of a particular name, 
they were encouraged to think of the 
length of the name, number of syllables, 
frequency, ethnicity, etc. 
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Experimental Tests 

The first major study compared the 
cognitive interview with two interview 
procedures that have been used by police, 
the hypnosis interview and the standard 
police interview. In order to heighten 
the realism of this laboratory research, 
the events to be remembered were simu- 
lated, violent crimes as depicted on LAPD 
training films; the interviews were con- 
ducted by experienced law enforcement 
investigators. Eighty-nine U.C.L.A. vol- 
unteer students viewed a four-minute film 
of a violent crime and were interviewed 
48 hours later in one of the three methods: 
cognitive, hypnosis and standard. This 
generated over 120 hours of recorded 
interviews for analysis. The results show 
that significantly more correct statements 
were elicited by the cognitive (41.15) and 
hypnosis (38.00) interviews than by the 
standard interview (29.40). The cognitive 
and hypnosis interviews were not reliably 
different from one another. Since the 
number of correctly recalled events could 
be raised spuriously by simply lowering 
one’s threshold for saying anything, cor- 
rect or incorrect, we also examined the 
number of incorrect statements. The 
number of incorrect statements was virtu- 
ally identical across the three conditions 
(between 5.90-7.30). The superiority of 
the cognitive and hypnosis interviews held 
even when the results were scored only 
for the 20 facts with the greatest invest- 
igative value (e.g., suspect description). 
In a followup study of nonstudent wit- 
nesses, perhaps a more representative 
sample of the real world, the results 
replicated the earlier findings. 

Although the cognitive and hypnosis 
procedures were equally effective, the 
cognitive interview can be learned and 
applied with considerably less training 
than hypnosis. In addition, it took signif- 
icantly less time to instruct the respon- 
dent in the general cognitive techniques 
than to perform a hypnosis induction. 
Thus, the cognitive interview is more effi- 
cient than hypnosis. It remains to be 
determined if hypnosis is preferable in 
cases of severe trauma. Such an exper- 
iment is ethically impossible to conduct 
in a controlled laboratory study. There 
have been two anecdotal cases reported 
from the field, however, in which the 
cognitive interview was said to be success- 
ful in questioning eyewitnesses to violent 
crimes. 

As mentioned earlier, one criticism of 
hypnosis is that it may heighten the 
suggestibility of the respondent to informa- 
tion embedded within a leading question. 


The fourth test of the cognitive interview, 
then, was to determine how it would 
affect the respondent’s responsiveness to 
leading questions.!! Following a staged 
event, in which a classroom was inter- 
rupted, student witnesses were questioned 
about the event. Embedded within one of 
questions, however, was a leading state- 
ment. In the original event, one of two 
classroom intruders was carrying a 
blue backpack. The leading question was: 
“Was the guy with the green backpack 
nervous?” At the end of the interview, 
the witnesses were asked, “What color 
was the backpack?” The students who 
were questioned using the cognitive inter- 
view were less affected by the misleading 
question than were students who were 
questioned using the standard interview. 
Thus, the cognitive interview not only 
enhances memory recall, but also it 
appears to reduce the biasing effects of 
leading questions. 


New Developments 

Following several hours of interviewing 
respondents, scores of hours analyzing 
experimental interview protocols and perus- 
ing actual tape-recorded police interviews, 
it became apparent that the cognitive 
interview could be improved by providing 
more guidance to the sequential structure 
of the interview. In listening to these 
interviews, the authors noticed that fol- 
lowing the opening instructions, there 
seemed to be little systematic structure 
to the rest of the interview. Once the 
open-ended question was asked, and the 
respondent began the narration of the 
event, the sequence of questions asked 
appeared to be unplanned and generally 
unrelated to the mental activities of the 
respondent. Furthermore, it appeared that 
this haphazard question order frequently 
created a barrier, which obstructed 
memory. To overcome some of this inter- 
viewer-induced forgetting, further inter- 
viewing guidelines were developed about 
the sequential order of the interview. This 
last development of the cognitive inter- 
view is too detailed to describe in this 
article, but will be summarized. In essence, 
the ideal interview is one in which the 
respondent’s mental images determine the 
sequential development of the interview. 
The interviewer should take a relatively 
passive role, allowing the respondent 
to do most of the mental work. Rather 
than ask a series of direct questions, 
the interviewer should attempt gently to 
guide the interview so that the respondent 
describes freely the contents of his 
memory store. When direct, short-answer 


questions are deemed necessary, they 
should follow, rather than interrupt, the 
respondent’s narration. Furthermore, any 
direct questions that are posed should 
be constructed so as to be compatible 
with the respondent’s currently held 
mental image. 

In a most recently completed laboratory 
study,'? the authors compared the refined 
version of the cognitive interview with 
the simpler version used in the earlier 
studies. Student volunteers were trained 
to conduct eyewitness interviews either 
according to the original cognitive inter- 
view or using the newer version. The 
same general experimental technique was 
followed as mentioned before: volunteer 
eyewitnesses viewed a film of a violent 
crime and then returned to be interviewed 
48 hours later. When the original cognitive 
interview technique was used, the authors 
elicited approximately the same number 
of correct responses (39.44) as in earlier 
studies, which simply testifies to the reli- 
ability of the experimental method. With 
the newer, refined version the number 
of correct responses elicited increased dra- 
matically, by 54 percent (60.88). This 
was not caused simply by eliciting more 


responses, as the number of incorrect 
responses was almost identical for the 
two techniques. It is always hazardous 
to compare the results across different 
experiments, but one of the more im- 
pressive findings is that the three inter- 
viewers in the most recent study were 
high school and undergraduate students 
with no prior training in eyewitness 
interviewing. In the earlier studies, the interview- 
ers were law enforcement personnel with 
several years of practice using hypnosis 
and interviewing eyewitness. Neverthe- 
less, under comparable experimental con- 
ditions the novice students, using the 
newer version of the cognitive interview, 
elicited considerably more correct informa- 
tion than did the experienced law enforce- 
ment interviewers conducting either a 
typical police interview or a hypnosis 
interview. 

The newer version requires consider- 
ably more time to learn—a few hours 
—than does the original version and 
demands more practice to reach profi- 
ciency. In addition, the interviewer must 
be more mentally alert and active during 
the interview, as he or she must be 
sensitive to the respondent’s output, and 
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make instantaneous decisions about the 
course of the interview. Nevertheless, the 
demonstrated superiority of the newer 
technique seems to more than warrant 
the extra expense of learning time and 
mental work. 


Practical Implications 

It is not at all clear how much informa- 
tion may be stored in a client’s memory 
regarding a specific event. It is clear, 
however, that the amount actually recalled 
will depend heavily on the questioning 
technique. Furthermore, it is apparent 
that the commonsense approach to 
interviewing, as used by experienced, but 
untrained, law enforcement agents and 
probably by attorneys, as well, is not 
nearly as efficient as scientifically devel- 


oped methods based on controlled lab- 
oratory studies. On a personal level, the 
authors suggest that trial lawyers whose 
cases rely heavily on client memory could 
marshal stronger arguments by using 
more efficient interview methods. On the 
institutional level, the authors suggest that 
more formal training in interviewing tech- 
niques be given to law students. To the 
extent that more complete and accurate 
information contributes to more equitable 
legal decisions, better interviewing tech- 
niques also contribute to a more accurate 
system of legal decisionmaking. BJ 
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Planning Retirement Benefits Under New 
Required Distribution Rules, Richard O. 
Jacobs and J. Baird Lefter....... F 33 
Public Officials and Employees 
Loudermill — What Pretermination Process 
Is “Due” Public Employees, Richard C. 
Public Service Commission 
Public Service Commission Action: Narrow 
Role of Florida Supreme Court Review, 
Kathleen Villacorta and Cynthia Brown 
Public Utilities 
Nuclear Power: Ratemaking Impacts in 
Florida, Joseph A. McGlothin . . . My 29 


QR 
Real Property, Probate and Trust Law 

Caveat Venditor in Real Estate Sales, James 
Construing Florida’s Dead Man Statute: Let 
the Dead Speak in Will Contests, Charles 
H. Johnson and Michael A. Hanzman 

Deferred Efficacy of “Short” Notice in a 
Periodic Tenancy, John J. Boyle . . Ap 61 
Equitable Adjustments in Florida, William 
Estate Planner’s Dilemma: Reconciling Legal, 
Ethical and Moral Responsibilities, Louie 
N. Adcock, Jr. and Laurie W. Valentine 

Has Title Insurance Changed the Attorney’s 
Role in Real Estate Transactions?, Joseph 
M. Grohman F 47 
Living with the Living Trust, James I. Ridley 


Regulatory Takings — Call the Question, 
Kewth W. Brickiemyer.. . . Je 77 
Remedies for Homeowners and Limitation 
of Actions: The Florida Approach, John G. 


Mac’Kie III Ja 66 
The Florida Uniform Transfers to Minors 
Act-A Viable Alternative, Thomas E. Allison 
Use Standard for Ad Valorem Agricultural 
Classification of Property and F.S. 
§193.461(4), Shawn G. Rader... . Ja 27 
What’s New in Town: Capital Gain Carve 
Out and Back Out for Real Estate, Max F. 
Morris and Laura A. Quigley . . Jy/Ag 51 
Reiter, Joe 
Joe Reiter — New President of The Florida 
Bar, Judson H. Orrick... ... Jy/Ag 10 
Remedies 
Gilmere v. City of Atlanta Substantive Due 
Process Is Alive in the Post-Parratt World, 
Dean C. Kowalchyk F 43 
Remedies for Homeowners and Limitation 
of Actions: The Florida Approach, John G. 
RICO 
Are Federal Civil RICO Claims Arbitrable?, 


Schools 
Florida’s School Prayer Statute, Gail 
Reinertsen and Ken Vinson Mr 9 
Science 
Agriculture and Biotechnology: The Legal 
Climate, Paul Elihu Stern My 43 
Search and Seizure 
Fourth Amendment and “Private” Searches, 
Secured Transactions 
Secured Transactions Florida Statutes 
Chapter 679 Filing Chart, Jarret C. Oeltjen 
Securities 
Giving the Seller [Back] the Business, Michael 
J. Canan and Renee A. Roche. . . . Ja 17 
U.S. Supreme Court Rejects Sale of Business 


Doctrine, Robert W. Anthony. . . . Ja 13 
Sovereignty 

Sovereign Immunity, Harry Morrison, Jr. 


Statute of Limitations 
Remedies for Homeowners and Limitation 
of Actions: The Florida Approach, John G. 

Stocks 
Giving the Seller [Back] the Business, Michael 
J. Canan and Renee A. Roche. . . . Ja 17 
Leveraged ESOP’s — Providing a Tax- 
Favored Market for Stock of a Closely- 
held Corporation, Donald R. Tescher and 
Jonathan H.4Green. . . Jy/ Ag 47 
S Corporations: Selected Problems and 
Opportunities After the Subchapter S Revi- 
sion Act of 1982 (SSRA), Joel H. Sharp, Jr. 


and David A. Webster........ Je 81 
U.S. Supreme Court Rejects Sale of Business 
Doctrine, Robert W. Anthony. . . . Ja 13 


Support of Dependents 
Attitudes of Judges and Attorneys Toward 
Guidelines or Formulas for Marriage Disso- 
lution Settlements: Florida’s View, Dawn D. 
Bennett-Alexander and Robert W. Schupp 
Supreme Court of Florida 
Parker Lee McDonald — Chief Justice of 
the Supreme Court, Gary Blankenship 
O11 
Public Service Commission Action: Narrow 
Role of Florida Supreme Court Review, 
Cynthia Brown Miller and Kathleen 


Villacorta 
Rosemary Barkett: Florida’s First Woman 
Justice, Gary Blankenship 

T 


Tax 
Tax on Consumers of Legal Services Is Bad 
Social Policy, Joseph J. Reiter 

Taxation 
Art and Science of Taxing Costs, Sam A. 


Choice of Forum in Tax Cases, George W. 
Ericksen My 50 
CPA Firms’ Use of Tax Attorneys’ Services, 
Sydney S. Traum My 70 
Equitable Adjustments in Florida, William 
D. McEachern My 57 
Estate Planner’s Dilemma: Reconciling Legal, 
Ethical and Moral Responsibilities, Louie 
N. Adcock, Jr., and Laurie W. Valentine 


Leveraged ESOP’s — Providing a Tax- 
Favored Market for Stock of a Closely- 
held Corporation, Donald R. Tescher and 
Jonathan H. Green Jy/ Ag 47 
Mechanics for Securing Repayment of “Early 
Termination” Distributions, Sherwin P. 
Simmons 

Partnership Liabilities In Basis—A 
Search for Certainty, Norman H. Lipoff 
and Marshall R. Pasternack 

Partnership Procedural Provisions, Practi- 
cally Speaking, Richard A. Josepher 


Planning Retirement Benefits Under New 
Required Distribution Rules, Richard O. 
Jacobs and J. Baird Lefter 

Recent Developments in State Taxation: The 
Proposed Taxation of Services, Cass D. 
Vickers D35 
S Corporations: Selected Problems and 
Opportunities After the Subchapter S Revi- 
sion Act of 1982 (SSRA), Joel H. Sharp, Jr. 
and David A. Webster 

Searching for an Equitable Solution to the 
Service Partner’s Dilemma, Charles H. 
Egerton 

Strict Conformity of Taxable Year Rules 
Imposed by the Tax Reform Act of 1986, 
Jerald David August 

Taxation of Condominium and Homeowners 
Associations, Richard H. Breit and Robert 


Use Standard for Ad Valorem Agricultural 
Classification of Property and F.S. 
§193.461(4), Shawn G. Rader... . Ja 27 
What’s New in Town: Capital Gain Carve 
Out and Back Out for Real Estate, Max F. 
Morris and Laura A. Quigley. . Jy/Ag 51 
Technology 
Agriculture and Biotechnology: The Legal 


Climate, Paul Elihu Stern 

Computer Law — A Primer on the Law of 

Software Protection, David R. Ellis 
Ap 81 

Telephone Search Warrants: A Proposal for 

Florida, Geoffrey P. Alpert and J. Allison 

DeFoor II 


Telephones 


Telephone Search Warrants: A Proposal for 
Florida, Geoffrey P. Alpert and J. Allison 
DeFoor II 


Title Insurance 


Has Title Insurance Changed the Attorney’s 
Role in Real Estate Transactions?, Joseph 
M. Grohman 


Torts 


Constitutional Torts and Official Immunity 
After Chappell v. Wallace, John J. Copelan 
and John C. Cruden 

Gilmere v. City of Atlanta Substantive Due 
Process Is Alive in the Post-Parratt World, 
Dean D. Kowalchyk 

Killing the Golden Goose, Clifford L. Somers 


Our Judges Are Not Destroying the Tort 
System, Larry S. Stewart Ap 24 
Recoverability of Pre-Judgment Interest: 
Argonaut v. May Plumbing, W. Robert 
Vezina ‘Il 

Should We Further Victimize Tort Victims?, 
David L. Deehl My 61 
Tort Reform, Patrick G. Emmanuel . Ap 4 
Tort Reform and Insurance Act of 1986: 
Radical Changes for Civil Litigation in 
Florida, Paul F. King and Kathleen J. 


Trademarks 


Computer Law — A Primer on the Law of 
Software Protection, David R. Ellis 


Art and. Science of Taxing Costs, Sam 
A. Mackie F 23 
Bail Pending Appeal in Federal Criminal 
Cases — Major Changes and Questions 
Concerning New 1984 Bail Reform Act, 
Samuel Robert Mandelbaum 

Compelling Expert Testimony — Can (and 
Should) You Do It?, Gary D. Fox . . Ja 69 
Hague Evidence Convention: Foreign Parties 
Must Provide Broad Discovery in U.S. 
Litigation, Angel Castillo, Jr. . . Jy/Ag 43 
Investigating Officer’s Testimony: Admissible 
to Impeach?, David H. Charlip. . . Ap 77 
Preserving the Record in a Criminal Case, 
Ellen Morris and Gary Caldwell . . My 73 
Recoverability of Pre-Judgment Interest: 
Argonaut v. May Plumbing, W. Robert 
Vezina III 


Should We Further Victimize Tort Victims?, 
David L. Deehl My 61 
Should You “Always Put Off Until Tomor- 
row. . .”? But What Happens to Your Practice 
If You Can’t Get Into the Office, Karen 
Gievers F 41 
Social Scientists as Expert Witnesses, 
Geoffrey P. Alpert and Maria M. Llabre 

N 31 
The Winning Edge in Jury Selection: Discov- 
ering the Hidden Agenda, Dr. Samuel G. 


Trusts and Trustees 
Living with the Living Trust, James I. Ridley 


U.S. Supreme Court 
Effective Appellate Advocacy: Lessons 
Learned at the U.S. Supreme Court, 
William F. Jung Jy/Ag 17 
U.S. Supreme Court’s Workload and Inter- 
circuit Conflicts: Reform Through Existing 
Judicial Authority, James M. Grippando 


Victims 


New Approaches to Compensating the Public 

for Injuries to Natural Resources, J. Allison 

DeFoor II and James S. Mattson. . Ap 57 
Ww 


Water and Watercourses 


Cumulative Impacts in Florida Environmen- 
tal Decisionmaking, Tom Ankersen. Mr 21 
Rulemaking: The Department of Environ- 
mental Regulation Grapples With Effluent 
Limitations, Kathryn G. Cowdery . . O 59 


Wills 


Construing Florida’s Dead Man Statute: Let 
the Dead Speak in Will Contests, Charles 
H. Johnson and Michael A. Hanzman 

N 35 
The Florida Uniform Transfers to Minors 
Act-A Viable Alternative, Thomas E. Allison 


Witness 


Compelling Expert Testimony — Can (and 
Should) You Do It?, Gary D. Fox . . Ja 69 
Demonstrating Preference: The Child as 
Witness in a Custody Dispute, Carol R. 
Gersten Jy/Ag 60 
Social Scientists as Expert Witnesses, 
Geoffrey P. Alpert and Maria M. Llabre 


Rosemary Barkett: Florida’s First Woman 
Justice, Gary Blankenship 


Zoning 


Regulatory Takings — Call the Question, 
Keith W. Bricklemyer 


Loggins 5 
Trials 
Women 
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LAWYERS SERVICES PAGES 


MEDICAL EXPERTS 
Medical and Hospital 
Malpractice 
_ Personal Injury 
Product Liability 
1650 Board Certified highly 
\poaiified medical experts in all 
specialties, nationwide and 
Florida, to review medical 
records and testify. 
We review, approv 
guarantee all reports. 
* Flexible fee options from $150 
Financial assistance: 
approved 
Experience: 10 years and 
9,000 cases fora, 000 satisfied 
attorneys. Local references. 
© FREE books by us, one with 
foreword by Melvin Belli. 
_ © FREE telephone consultations 
with our Medical Directors. _ 
Medical Quality 
Foundation 
The American Board of - 
Medical-Legal Consultants 
(703) 437-3333 


TOLL FREE 


IBM nu longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
Look at the benefits Prestige offers: 


¢ Affordable Low Prices. 
¢ Lease & Rentals Available. 


e All Configurations, Features 
& Upgrades Available. 


e Refurbished & Free Delivery. 
® Eligible for IBM Maintenance. 
¢ Satisfaction Guaranteed. 

e Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-922-1616) 
PRESTIGE OFFICE SYSTEMS, INC. 


6600 France Ave. So.. Minneapolis. MN 55435 


FRIENDLY OUR TEAM 


ie ready to serve you.. 


SERVICE 
TEAM... 


Next service in 
SJSTATE SEAL & CERTIFICATE 


SE 80 © Morriston. Florida 326 SEAL & CERTIFICATE CO.) 
FLORIDA TOLL FREE 1-800-342-2538 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 


SERVICES 
Engineering (all areas): Negligence; 
Accident reconstruction; Bio-medical i injury 
analysis; metallurgy & fracture analysis; 
Products liability; Athletics & sports safety; 
Criminalistics; Warnings & instructions; 
Battery explosions; MEDICAL, DENTAL & 
PODIATRIC MALPRACTICE. Brochure 
Medical and dental doctors in addition to 
technical experts on staff are available to 
consult and testify in all courts. Complete 
laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 
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ADDICTIONOLOGIST 


DEPENDENT 


your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMICALLY DE- 
PENDENT, impaired trom a chronic, 
progressive fatal rnedical disease? 


@ CERTIFIED in medicine’s newest 
specialty—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

@® ALCOHOL & DRUG ISSUES in 
criminal law, DUI, malpractice, 
wrongful death, personal injury, 
workers’ compensation, & family law 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive 

Suite 200 

(904) 878-0304 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW-—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
COPYRIGHT— Supply 
$60. 2 or more—$75 each. 
GOV'T LIAISON—All agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED-—Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years successful experience — Not connected 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
Suite 209, 3030 N. Fairfax Dr. P.O. Box 10648 


Arlington, VA 22201 e Astington, VA 22210 
Phone: (703) 524-8200 


j ~ = 
| Displaywriter 
— 
| _ 1-800-336-0332 | 
| 


FUTURE MONETARY DAMAGES 


Wrongfu. Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Researck Associates 
P.O. Box 172-111 1-800-525-5018 
Gainesville, FL 32606 After tone—dial 111 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 


Luis J. DEL PINO, J.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


© AMORTIZATION SCHEDULES DAYTONA DATA 

© FULL ACCOUNTING SERVICES 219 Magnolia Ave. 

© MAILING LISTS, BILLING SYSTEMS Daytona Beach, FL 32015 
$4.00 Prepaid—10 for $35.00 (904) 252-3633 


AMOUNT OF RATE TERM | PAYMENT | MONTH oF| PAYMENTS ADD'L 
LOAN 1st PYMT | PER YEAR SETS 


$ % $ $2.00 ea. 


THOMAS A. BRATTEN, M.E., J.D., P.E. THE JO... 
DIPLOMATE, NATIONAL ACADEMY OF FORENSIC ENGINEERS Cc i4 A L L E i G E 


FORMER GENERAL MOTORS BRAKE ENGINEER 


WHO’S WHO IN THE WORLD 
CONSULTANT IN THE FIELDS OF 
VEHICLE ACCIDENT RECONSTRUCTION 
AND PRODUCT LIABILITY—BRAKES 
8623 THOUSAND PINES COURT (305) 793-2131 


WEST PALM BEACH, FL 33411 IF NO ANSWER, CALL 
(305) 659-2400 


ACCIDENT FREE MEDICO-LEGAL BRIEFS AND 
MEMORANDA. In-depth h of 
your arguments in commonly-litigated 

CAN STAR Expert witness 20 ol in areas (Value $400-$800). 
litigation re: accidents, pro- 
duct liability and seatbelt 
$210* defense. Physics Professor 
*LESS WITH FREQUENCY 30-yrs. teaching, fundamen- 


DISCOUNT tal and applied research. MEDIC AL EXPERTS 
CALL THE FLORIDA RICHARD W. MITCHELL, PH.D . 
BAR JOURNAL 4419 Vieux Carre Circle 201 -82 2.9222 
904-222-5286 Tampa, FL 33613 


(813) 971-3759 Call for Offer 
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SALES; INC. 
10640 Magnolia Bivd. 
North Hollywood: CA 91601 
AUDIO TAPE 
DUPLICATING pRODUCTS 
Bulk audio duplicating “cassettes 
(Maxell, TOK: 3M) 
@ Music quality cassettes 
(Maxell. TDK) 
cassette quplicating equipment 
(Sony: Pentagon. Otar!) = 
Tape recorders & accessories 
(Marantz. superscoPe: Califone 
Recorder care products 
== Technica. Allsop. Maxell. TDK) 
== cassette boxes: 
SA 
7418) 985-1792 | 
expert : 
gerviees ys you! 
otter: we wil 
rewurn your q\le with @ 
\ege! mer 


P 


Unique and distinctive gift idea for lawyers, 
perfect for office decor. Handsome, rich grained 
cherry wood plaque with dummy grenade (safe 
and harmless) can be mounted on the wall or 
placed, self-standing, on the desk. Price is 
$35.00 plus $2.00 shipping. Two models to 
choose from; baseball or pineapple type grenades. 
(Specify please.) Allow 4-6 weeks for delivery. 


“CAMBRIDGE 
ENTERPRISES, INC. 


P.0. Box 5628 © Dept. F © Rockville, MD 20855 

Please ship ____ Dummy Grenade Plaques @ $35 plus 
$2 shipping (Maryland residents add sales tax). Make check 
payable to: Cambridge Enterprises, Inc 


Zi 


Pineapple grenade Baseball grenade 


EXPERT 
RESOURCES 


ALL FIELDS, 
NATIONWIDE 


Experts Carefully Screened 
& 


Inquiries Professionally 
Analyzed 
& 


Expertise listing upon request 
Experts on Experts ® 


Los Angeles (2/3) 669-1660 


New York (212) 288-1120 
Chicago (312) 327-2830 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


«Business Valuations 


7 HEIRS 

WITNESSES 
DEBTORS 

(7 DEFENDANTS 
STOCKHOLDERS 


FIND SOMEONES ADDRESS 
RESULTS GUARANTEED 

“NO TRACE-NO CHARGE” \ 
MAKE ONE-CALL TOLL-FREE ' 


1-800- 
663-2255 


1 = RUSH = SERVICE 
Where time is critical in locating 
witnesses, defendants, etc. most cases 
are solved in one or two days. Try us 
where others have failed. 


2 SKIP TRACE/REGULAR LOCATE 
Guaranteed “No Trace - No Charge”. 
You pay only $165.00 (after we find the 
person) from an address up to three 
years old. Searches from older 
addresses also available. 


3 MISSING HEIR SEARCH 
Guaranteed “No Trace - No Charge”. 
Our affiliate International Genealogical 
Search Inc. quotes all fees in advance 
based upon the amount of data avail- 
able. Quotations are made without 
cost or obligation. 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 


INFERNNTIONNL 
| TRICING 
SERNICES nc 


Reduced Prices On... 


NEW! 
IBM PC, XT & AT’s 
Compaq’s 
NCR 
LAZER Printers 
...And More 


Software @ Dealers 
Cost + 10% 


Refurbed: 

IBM DisplayWriters 
Greatly Reduced Prices 
Xerox 860’s & 850’s 
50% Off 

... and More 
Equi: nent Guaranteed 
& Shipping Prepaid 


COMPUTER EXPRESS 
800-992-9353 
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4-800-ASA-VALU 
_ For An Appraisal Expert 
‘The American Society of 7 
Appraisers has over 5200 member 
experts and is the only major 
appraisal society representing all 
appraisal disciplines. Each ASA | 
senior member has demonstrated 
his order expertise through 
examination, written reports, 
adherence to a professional code 
of ethics, and at least five years of 
actual appraisal experience. Fora 
directory of appraisal experts in 

your area, Call 1-800-272-8258. 


¢ Real Estate \ 


«Machinery and Equipment 
«Personal Property 
_¢Gems and Jewelry 
Residential Contents 
¢Boats and Aircraft 
Antiques - 


Other Specialties 


! American Society of Appraisers 


Box 17265 
ashington, D.C. 20041 
-1-800-ASA-VALU 4, 


DIVING 


IS DEADLY! 


The law firm of Ronaid R. Gilbert, P.C., 
is experienced in representing aquatic 
injury victirns, with specialized knowledge 
and skills acquired in nearly 59 cases in 
20 states. 

Ronald R. Gilbert, P.C., has gained - 
extensive experience in handling above- 
ground and below-ground pool accident 
cases, diving-induced quadriplegia and 
drownings. 

We accept referrals nationwide. Or,-we'll 
work together as co-counsel with your 
firm to obtain the best possible outcome 
for your clients. 


CALL 
(313) 963-1600 


RONALD R. GILBERT, P.C. 
1555 Penobscot Building 
Detroit, Michigan 48226 


rae 
forevery 
appraisal need 
: Address 


routine and UCC transactions, as we 
any other information of public record. We now: 
can expedite your transactions. in almost any st 
within the following categories:” 

-¢ Corporate Services name availabili 
corporate searches, retrieve documen 

certificates, corporate kits 

« Uniform Commercial Code | i 

searches 

¢ Motor Vehicle Records registration, 

tithes, accident driving 


Post Office Box 10329 


TOLL FREE IN FLORIDA 


prompt and aio service. “Cal tol 
free i in ‘Hous 1-800-342-8086 or (904) 222-91 
if you're out of state for more details. on all ou 


502 East Park 


FOR YOUR CORPORATE & UNIFORM COMMERCIAL CODE INFORMATION... | 
business than. we are. CIS is a professional firm 
w mecuS 
assee sO YOU Can Operate more efficiently: : 
CORPORATION INFORMATION SERV KES IN 


is build your 
and reliable resou 


KENNETH = Naples, FL 33940 /282-1469 ext. 105 
WARREN F. BATEMAN PO F 1 Serv. Phone: 800 


